MARSH v. COLBY

39 Mich. 626 (1878)

  Trespass for fishing in plaintiff's lake. Defen​dant brings error.

Per curiam:

  The small lake or pond on which the alleged trespass was committed was almost entirely enclosed within the lines of plaintiff's farm. Whatever question might arise respecting the right to exclusive fisheries in larger bodies of water, the right of the landowner to the exclusive control of small bodies thus situated would seem clear.

  It has always been customary, however, to permit the public to take fish in all the small lakes and ponds of the State, and in the absence of any notification to the contrary, we think any one may understand that he is licensed to do so. No such notification appears in this case, and we therefore hold that the defendant was not a trespasser in passing upon plaintiff's land with the intent to take fish, having no knowledge that objection existed to his doing so.

  Judgment reversed with costs of this court.

FINLEY v. TEETER STONE, Inc.
                  248 A.2d 106 (Md. 1968)

Barnes, J.

This appeal involves a claim for damages alleged to have resulted to at least 35 acres … of improved farmland … owned and occupied by the appellants, George M. Finley and Elizabeth Englar Finley, his wife, (Finleys), who claim that the quarrying operations of … Teeter Stone, Inc. (Teeter) on adjacent land has resulted in the Finleys' land being dewatered, thereby causing damage by reason of substantial subsidence. The Circuit Court for Carroll County (Macgill, C. J.), at the end of the case presented by the plaintiffs, the Finleys, directed a verdict for the defendant, Teeter, and granted a judgment for costs in Teeter's favor.  From this decision, the Finleys have taken a timely appeal.

The facts … are not in dispute.

The Finleys own and occupy a farm of 282.44 acres ….  Teeter owns a large tract of land located immediately adjacent to the southwest line of the Finley land.  Since 1958 Teeter has operated a stone quarry on its land and conducts stone crushing operations and other related activities directly connected with the mining and refining of stone. Teeter's land consists of approximately 100 acres and is roughly rectangular in size.  Since beginning its quarrying operations in 1958 it has gradually enlarged its quarry pit so that it now extends virtually from border to border of its tract and to a depth of some 80 feet.  In the course of conducting its quarrying operations it is necessary for Teeter to keep its excavation dry by continually pumping out the water that accumulates in its quarry pit….  The stone which is quarried is used for road stone and other purposes….

The pumping from the quarry has resulted in a "drawdown" of the water table so that there is a shallow "cone of depression" reaching under the Finley land.  This lowering of the water table causes the water support for the saturated clay to be removed so that the clay in the plugs on the solution channels begins to move out and is carried away by the water into lower positions on the solution channels. In other situations the dropping of the water table may not directly wash away the clay plugs but allows the clay plugs to desiccate as they are no longer in contact with water. As the overlying mantle of soils over the bed rock in this area varies from 17 to 30 feet, a vault, unsupported by earth, is then formed and may be three, four or even ten feet high.  The diameter may be up to 15 feet and when the rain comes in the late winter or early spring, the sudden rush of water infiltrates and saturates this clay and precipitates a series of collapses.  These propagate upwards until the surface of the land caves in and causes sink holes. This has resulted in the sink holes on the 35 acres of the Finley land …. The photographs introduced into evidence indicated the severe nature of the sink holes which had occurred on the 35 acre tract.  There was evidence of a qualified real estate appraiser that the land of the Finleys had been substantially damaged as a result of the sink holes….

 As the present case involves the use of subterranean water, we will now consider the law applicable to such waters. Subterranean waters are generally considered to be of two distinct types: (1) underground streams and (2) percolating waters. To be classified as an underground stream, the water must flow in a definite and fixed channel whose existence and location is either known or may be ascertained from indications on the surface of the land or by other means without subsurface excavations to determine such existence and location.  

Percolating waters, on the other hand, are those "which ooze, seep or filter through soil beneath the surface, without a defined channel, or in a course that is unknown and not discoverable from surface indications without excavation for that purpose.  The fact that they may, in their underground course, at places come together so as to form veins or rivulets does not destroy their character as percolating waters."

 Unless it can be shown that the "underground water flows in a defined and known channel it will be presumed to be percolating water." While normally the use of underground streams is governed by the same law as applies to those waters flowing in defined and fixed channels above the surface, a separate and distinct body of law has developed governing the use of percolating waters. [T] here has been no suggestion that the waters with which we are concerned are anything other than percolating.

There are two basic lines of authority applicable to the use of percolating waters. The first is known as the English Rule, and was first firmly established in England by the decision in Acton v. Blundell, 12 Messon and Welsby's Report 324, 152 Eng. Rep. 1223 (1843). This case involved an action for damages by a landowner whose well had allegedly been made dry as a result of the activities of an adjoining landowner (the defendant) who in the normal operation of his mine drained away percolating water. Cowling, as counsel for the plaintiff, urged the Court to apply the maxim sic utere tuo ut alienum non laedas
, but the Court held that since the water involved was not a river or flowing stream, but percolating water, the landowner could apply it for any purpose he pleased.  Lord Chief Justice Tindal stated, for the Court:

"[W]e think the present case, for the reasons above given, is not to be governed by the law which applied to rivers and flowing streams, but that it rather falls within that principle, which gives to the owner of the soil all that lies beneath his surface; that the land immediately below is his property, whether it is solid rock, or porous ground, or venous earth, or part soil, part water; that the person who owns the surface may dig therein, and apply all that is there found to his own purposes at his free will and pleasure; and that if, in the exercise of such right, he intercepts or drains off the water collected from underground springs in his neighbour's well, this inconvenience to his neighbour  falls within the description of damnum absque injuria, which cannot become the ground of an action." (12 Messon and Welsby's Report at 354, 152 Eng. Rep. at 1235.)
Thus, under the English Rule, the owner of the freehold was deemed to own all of the percolating waters beneath the surface of the land as he owned the soil and minerals beneath the surface of the land and the air and sky above the surface -- an application of the maxim cujus est solum, ejus est usque ad coelum et ad inferos.  The English Rule is sometimes referred to as the "Absolute Ownership Rule," as the owner of the surface of the land had the absolute right to intercept underground percolating water before it left his property for whatever purpose he pleased and without regard to the effect of such interception on the owner of neighboring land.

The doctrine of "absolute ownership" was also reaffirmed in English v. Metropolitan Water Board [1907] 1 K. B. 588, 76 L.J.K.B. 361 where the plaintiff claimed that the defendant's pumping station and water operations caused the subsoil water level to fall as a result of which the plaintiff's pools were drained, rendering them worthless as spawning and fishing grounds and for the cultivation of watercress.  The defendant was pumping as much as 1,000,000 gallons of water a day.  The King's Bench, in deciding for the defendant, concluded that the subsoil water level was substantially lowered as a result of the defendant's operations but indicated that it was well established that the plaintiff had no right of "support" by water removed by the defendant on its own land. 

The other line of authority is known as the American Rule, and was developed in this country more recently, probably as a reaction to the harshness and abuses possible under the English Rule. Under it, in order for a landowner, who, in the course of using his own land, obstructs, diverts, or removes percolating water to the injury of his neighbor, to escape liability, the activity or conduct causing such obstruction, diversion or removal must be a reasonable exercise of his proprietary right, i.e., such an exercise as may be reasonably necessary for some useful or beneficial purpose, generally relating to the land in which the waters are found. The American Rule is based upon the concept that the surface owner's right to obstruct, divert or remove the percolating waters under the surface of his land shall be exercised in such a way that will not unreasonably injure the exercise of a similar right by the owner of neighboring land -- an application of the maxim sic utere tuo ut alienum non laedas.  The American Rule is sometimes referred as the "Reasonable Use Rule" or the "Correlative Rights Rule."

 It appears … that while many of the early American decisions followed the English Rule and that a slight majority of the jurisdictions in the United States may still follow this rule, the adoption of the American Rule appears to represent the trend in the American authorities.


Our predecessors, in 1909, considered the two rules…. Although the language of the opinion  … rather indicates that the Court inclined to the American Rule, we will, like our predecessors in that case, assume without deciding, that the American Rule does apply, as under either the English Rule or the American Rule, the Finleys cannot recover in this case.  It is apparent that under the English Rule, Teeter would have the absolute right to use the percolating waters under its land for any purpose without regard to the effect of that use on the Finley land.

Under the American Rule, Teeter would have the right to use the percolating waters under its land for any purpose connected with the legitimate use of its land.  It is manifest that the conducting of quarrying operations is normally a legitimate and reasonable use of land, and certainly, in this case, there is no suggestion that such a use is unreasonable or inappropriate, considering all of the circum-stances.  Moreover, it is established that the pumping of large quantities of water, incident to mining or quarrying operations, is both rea-sonable and necessary. Indeed, the evidence in the present case, as in the above cases, makes inescapable the conclusion that such procedures are accepted practice in the industry, and strongly suggests that without them, it would be economically, if not absolutely unfeasible for the landowner to put his property to such use.

[As was written in] Sloss-Sheffield Steel & Iron Co. v. Wilkes, supra…:

"'But this early rule of the common law has given way to the doctrine of "reasonable use," by which the landowner is said to have the right only to a reasonable and beneficial use of the waters upon the land or its percolations or to some useful purpose connected with his occupation and enjoyment.  The "reasonable use" theory does not prevent the proper consumption of such waters in agriculture, manufacturing, irrigation, or otherwise, nor the development of the land for mining and the like, although the underground waters of neighboring properties may be thus interfered with or diverted.  He may consume it, but he must not waste it to the injury of others.  He may pump or draw or drain such waters without liability to his neighboring landowners, when it is proper for the natural and legiti​mate use or improvement of his own land, but not in an unrea​sonable manner to force and increase the flow to divert them to some use disconnected with such improvement and enjoyment whereby the flow of waters or their percolation under the lands of others are destroyed or diminished.'" 

The general rule is that a landowner engaged in ordinary and usual mining operations is not responsible for damages resulting from the diversion or destruction of the flow of percolating waters. 

As it is prima facie established that Teeter's use of the percolating waters on its land is a legitimate and reasonable one, it is incumbent upon the Finleys to show that such was unreasonable.  There are cases which have indicated that the diversion or destruction of the flow of percolating waters may be unreasonable if the water is being sold for commercial purposes, or if the water is being unreasonably wasted, In addition, there are numerous cases which have established that a malicious or negligent use of percolating waters is unreasonable.  

Inasmuch as there is no contention or proof by the Finleys that there was any negligence by Teeter in its excavation of its quarry or of any waste, malice or sale of percolating waters, or other unreasonable use, Teeter has no liability to the Finleys for damages resulting from Teeter's pumping of percolating waters from its quarry. The injury to the Finleys is damnum absque injuria….

The Finleys have argued both to the court below, and before us, that the law relating to the use of percolating waters should not apply, and because the eventual result of Teeter's activities was subsidence of the Finley land, the law relating to the support of land should be dispositive.

In considering the cases relied on by the Finleys, it is important to keep in mind the distinction between lateral support and subjacent support.  "Lateral support" is "the right which soil in its natural state has to support from land adjoining it."… "Subjacent support," on the other hand, is "the support of the surface by the underlying strata of the earth.  The evidence established that the sink holes on the Finley land resulted from the downward movement of the earth.  There was no sidewise movement of soil or rock from the Finley land into the Teeter quarry. It is clear that the cases involving the impairment of lateral support, relied on by the Finleys, are not apposite. 

It is our opinion that there is a vital distinction between all of the cases of lateral support where some substance, which in its natural position is stationary and provides a foundation for the overlying land, is caused to be removed from its position of rest and the present case where a body of naturally moving water is diverted or affected.  The fact that some of the cases involved quick-sand or other liquid or semi-liquid substances is not persuasive, as it may be assumed that such substances are not normally flowing, shifting, or changing position in response to the vagaries of weather and climatic conditions.  Water, on the other hand, whether in defined streams or percolating, is known to flow or move in response to virtually every change in conditions, both natural and man-made. It is primarily because of this dynamic quality that we cannot hold that interference with the support provided by water is subject to the same rules of absolute liability that are imposed on a landowner who deprives his neighbor of the natural support provided by soils and other more solid materials.  See Restatement of Torts § 818 (1939) which provides:  "To the extent that a person is not liable for withdrawing subterranean waters from the land of another, he is not liable for a subsidence of the other's land which is caused by the withdrawal." ….

 Nor do we believe that there is any issue of subjacent support, within the legal definition of that term, involved in this case.  Both Black's Law Dictionary and Bouvier's Law Dictionary define subjacent support as "the right of land to be supported by the land which lies under it." Black's Law Dictionary 1593 (4th Ed. 1951); 3 Bouvier's Law Dictionary 3189 (3rd Revision 1914).  (Emphasis supplied.) 

It was suggested at the argument by counsel for the Finleys that because of the increase of knowledge in regard to geology and the action and reaction of soil and percolating waters, and in view of the serious and extensive damage suffered by the Finleys by the appearance of the sink holes on their land, an expanded "American Rule" should be adopted by us.  There is little question that the Finleys have been gravely injured by the sink holes, and although we are sympathetic with their plight, we are of the opinion that we must adhere to the authorities we have cited.  If the public interest requires a change of the law in regard to percolating waters, a remedy lies with the General Assembly where the rights, duties and opinions of those concerned could be fully considered and evaluated.

Judgment affirmed, the costs to be paid by the appellants.

ADIRONDACK LEAGUE CLUB, Inc. v. SIERRA CLUB

706 N.E.2d 1192 (N.Y. 1998)
Ciparick, J.

   This case presents the Court with the oppor​tunity to decide to what extent recreational use can be considered in determining whether a river is navigable-in-fact. The river at issue is the South Branch of the Moose River (the South Branch), 12 miles of which run through property owned by plaintiff Adirondack League Club, Inc. (ALC). On June 15, 1991, the individual defendants traveled down this portion of the South Branch in two canoes and a kayak, an endeavor that required several portages around various obstacles in the river. ALC, a private club, preserves 50,000 acres around this portion of the South Branch for use, including hunting and fishing, by its members. After defendants' trip, ALC sued the Sierra Club, which organized the excursion, and the five individual defendants, some of whom are members of the Sierra Club, for trespass. ALC claims that this section of the South Branch is its private property. Defendants counter that because the South Branch is navigable-in-fact, they were entitled to use the easement reserved to the public in all such waterways. The State of New York and the Adirondack Mountain Club, Inc. intervened as defendants and along with the other defendants moved for summary judgment on the issue of navigability of this portion of the South Branch. This Court must decide, based on the common-law standard of navigability-in-fact, whether factual questions exist as to the South Branch's navigability. Like the Supreme Court and the two-Justice dissent in the Appellate Division below, we conclude that summary judgment is not warranted. We hold, however, that evidence of the river's capacity for recreational use is in line with the traditional test of navigability, that is, whether a river has a practical utility for trade or travel. Since questions of fact remain regarding whether the South Branch is navigable-in-fact, plaintiff is entitled to have the competing evidence weighed and the credibility of the witnesses assessed at trial. Accordingly, we modify.

I.

   The parties differ regarding the type of evidence that will suffice to satisfy the standard of navigability-in-fact. Specifically, the parties differ on the extent to which recreational use should enter into the analysis. Appellant ALC contends that navigability references only commercial utility and that the focus thus should be on the South Branch's use as a logging river during the first half of this century. Reliance on recreational uses, ALC asserts, would disrupt settled expectations regarding private property and would expand the common-law rule beyond its traditional foundation. Defendants argue that recreational and commercial use are both properly part of the analysis.

   As a general principle, if a river is not navigable-in-fact, it is the private property of the adjacent landowner. If, however, a river is navigable-in-fact, it is considered a public high​way, notwithstanding the fact that its banks and bed are in private hands (Morgan v King, 35 NY 454). This rule is longstanding and recognizes that some waterways are of such practical utility that private ownership from the time of the original grant from the State or sovereign is subject to an easement for public travel (see, id., at 458). Typically, such utility implicated commerce. The seminal case of Morgan v King sets forth the standard for navigability-in-fact:

        "[A] river is, in fact, navigable, on which boats, lighters or rafts may be floated to market ... [Additionally,] the public have a right of way in every stream which is capable, in its natural state and its ordinary volume of water, of transporting, in a condition fit for market, the products of the forests or mines, or of the tillage of the soil upon its banks. It is not essential to the right, that the property to be transported should be carried in vessels, or in some other mode, whereby it can be guided by the agency of man, provided it can, ordinarily, be carried safely, without such guidance .... If it is so far navigable or floatable, in its natural state and its ordi​nary capacity, as to be of public use in the transportation of property, the public claim to such use ought to be liberally supported" (id., at 458-459).

   Necessity of use by the public was essential to the Morgan Court when it crafted this definition from its English ancestor. Inasmuch as the English common-law rule was "but an out​growth or product of the peculiar circum​stances and necessities of the people with whom it originated," the New York rule found its basis in New York necessities (id., at 459). Because "valuable products", namely timber, "would have no avenue to market" the public easement could not be restricted, as in England, to those streams navigable by boats or rafts. Instead, those "capable of floating to market single logs or sticks of timber" could be also deemed navigable-in-fact (id., at 459). 

   In addition to Morgan v King, ALC relies on Douglaston Manor v Bahrakis (89 NY2d 472) in which we quoted a "commercial" definition of navigable-in-fact from the Navigation Law—a  river is navigable-in-fact if it is " 'navigable in its natural or unimproved condition, affording a channel for useful commerce of a substantial and permanent character conducted in the customary mode of trade and travel on water ... hav[ing] practical usefulness to the public as a highway for transportation' " (id., at 480, quoting Navigation Law § 2 [5]).

    The Court in Douglaston Manor, however, was not asked to decide whether a waterway was navigable-in-fact. Instead, the Court had to determine whether the public had a right to fish in the Salmon River, which was concededly navigable-in-fact. In holding that the public did not have that right, the Court maintained the distinction between those waters that are navigable-in-law, that is, those that partake of the sea and are thus dedicated to the public use, including the right to fish, and those waters, above the tide, that are navigable-in-fact, over which the public retains only a servitude for transportation.

   Using this navigability language from Douglaston Manor as persuasive authority, however, does not necessarily bolster ALC's view that the ability to carry goods to market is the sole criteria in determining the question of navigability. Both the Navigation Law definition and that of Morgan have as their touchstone the idea that a river must have "practical usefulness to the public as a highway for transportation" (Navigation Law § 2 [5]). The fact that before the middle of the 20th century a river's practical utility was measured by its capacity for getting materials to market does not restrict the concept of usefulness for transport to the movement of commodities. Although evolving necessities and circumstances may warrant a different emphasis regarding a river's usefulness, the central premise of the common-law rule remains the same—in order to be navigable-in-fact, a river must provide practical utility to the public as a means for transportation. Thus, while the purpose or type of use remains important, of paramount concern is the capacity of the river for transport, whether for trade or travel (see, Van Cortlandt v New York Cent. R. R. Co., 265 NY 249, 254-255; Fulton Light, Heat & Power Co. v State of New York, 200 NY 400, 412; Fairchild v Kraemer, 11 AD2d 232, 235).

   Certainly, as all members of the Appellate Division panel held, evidence of recreational use will support a finding that a river is susceptible to commercial use. Beyond this, however, evidence of a river's practical utility for transport need not be limited to evidence of its capacity for the movement of commercial goods. By offering opinions of river guides regarding the feasibility of running boat tours of the South Branch, both plaintiff and defendants correctly recognize that recreational boating has commercial aspects. More importantly, however, unlike the circumstances presented to this Court when Morgan was decided in 1866, the necessity of using the South Branch as a means of moving goods in commerce has waned. Once one of the five busiest rivers in New York for the transport of logs, it appears that the South Branch has not again been used for that purpose since 1948, and the possibility of such use in the future is unlikely. Today logs are transported by truck.

   The declining need to use rivers for commercial logging coincides with changing attitudes toward the preservation of our natural resources. Rivers, long-recognized as unique natural resources, are no longer primarily subjects of commercial exploitation and gain but instead are valued in their own right as a means of travel. Indeed, the Legislature has enacted a system to designate rivers either "wild, scenic [or] recreational" in order to protect their "historic, ecological and recreational values" (see, ECL 15-2701). In line with these modern circumstances and our precedents, we are satis​fied that recreational use should be part of the navigability analysis. Appellant's fear that con​sideration of recreational use unduly broadens the common-law standard and threatens private property rights is unfounded. We do not broaden the standard for navigability-in-fact, but merely recognize that recreational use fits within it. Many cases, including Morgan v King, support the view that a river navigable by small boat, raft or skiff is subject to the public easement (see, e.g., People ex rel. Lehigh Val. Ry. Co. v State Tax Commn., 247 NY 9, 11 ["(m)otor boats, row boats, rafts and skiffs"]; People ex rel. Erie R. R. Co. v State Tax Commn., 266 App Div 452, 454 ["rowboats and canoes"], affd 293 NY 900; People ex rel. New York Cent. R. R. Co. v State Tax Commn., 258 App Div 356, 360 ["small boats" and "rafts"], affd 284 NY 616; see also, Morgan v King, supra, 35 NY, at 458 [single logs]). Morgan did not limit the common-law rule, but expanded it to include mill-logs. Here, we recognize what was assumed in Morgan—that boaters can make use of the common-law easement. We only hold that such transport need not be limited to moving goods in commerce, but can include some recreational uses. Practical utility for travel or transport nevertheless remains the standard.

   Furthermore, property rights are not materially altered by this holding. Riparian owners retain their full panoply of rights, subject only to the long-recognized navigational servitude. As we emphasized in Smith v Odell (234 NY 267, 272), and reiterated in Douglaston Manor v Bahrakis (supra, 89 NY2d, at 481):

       "[T]here is no necessary conflict between the reservation to the public of the right of navigation and the recognition of the exclusive privilege expressly granted to the owner. The public right, whatever it might otherwise be, must be held limited in such a situation to the right to use the waters for the purposes of a public highway. ... [T]he easement of passage over navigable waters does not involve a surrender of other privileges which are capable of enjoyment without interference with the navigator."

Having never owned the easement, riparian owners cannot complain that this rule works a taking for public use without compensation (see, Morgan v King, supra, 35 NY, at 457-458; see also, Soon Duck Kim v City of New York, 90 NY2d 1, 6-7; Matter of Gazza v New York State Dept. of Envtl. Conservation, 89 NY2d 603, 613-614; Lucas v South Carolina Coastal Council, 505 US 1003, 1027).

II.

   Even if recreational use can be considered in addition to commercial use, a conclusion we now endorse, ALC nonetheless argues that questions of fact persist regarding the South Branch's capacity for such uses. Although the question of navigability can in some circum​stances be decided as a matter of law (see, e.g., Morgan v King, supra), on the record before us we agree with ALC that the remedy of summary judgment is inappropriate (see, Andre v Pomeroy, 35 NY2d 361, 364).

   In reaching this conclusion, we do not rely on the fact that both sides reach different con​clusions on the ultimate question of naviga​bility. Navigability turns on evidence of actual practical use or evidence of capacity for practi​cal use. There may be experts in geology, hydrology, economics, fluvial geomorphology, 
 and even expert canoers and river guides, among others, who can provide evidence of actual use or evidence of the river's capacity, but the ultimate conclusion—navigability-in-fact—in this case, is for the trier of fact based on the evidence.

   Accepting the truth of the data in ALC's affidavits (see, Patrolmen's Benevolent Assn. v City of New York, 27 NY2d 410, 415), we are unable to conclude, as a matter of law, that the historical log drives on the South Branch were not accomplished by use of dams and other artificial augmentation of the river flow. Central to this Court's holding in Morgan was the fact that the portion of the Raquette River there held to be nonnavigable could be used for logging only with the aid of artificial improvements (Morgan v King, supra, at 460). The standard requires that navigability be determined by the river "in its natural state and its ordinary volume" (id., at 459). Moreover, it is not necessary that the stream 

"be capable of being ... navigated, against its current .... Nor is it essential to the easement, that the capacity of the stream, ... should be continuous, or, in other words, that its ordinary state, at all seasons of the year, should be such as to make it navigable. If it is ordinarily subject to periodical fluctuations in the volume and height of its water, attributable to natural causes, and recurring as regularly as the seasons, and if its periods of high water or navigable capacity, ordinarily, continue a sufficient length of time to make it useful as a highway, it is subject to the public easement" (id., at 459).

   Thus, in Morgan, the Raquette River could not be considered navigable-in-fact given that, even with the utilization of dams and teams of loggers, the river was usable for less than two months (id., at 459).

   Here, the parties have offered conflicting evi​dence concerning whether the South Branch was able to be used for logging without artificial augmentation. Plaintiff has submitted photo​graphs of the remnants of many dams, three of which are in the South Branch itself, as well as flow data and historical accounts of logging on the river in support of its claim that artificial means were necessary to render the South Branch capable of commercial use. Plaintiff also proffers the affidavit of its historian, who, on review of various historical documents and from interviewing individuals connected with the logging industry, concluded that logging was only accomplished through an extensive system of impounding dams and the use of tremendous manpower. Moreover, the historian also indicated that the log drives lasted only a short time, often less than two weeks. Yet, none of the evidence on which the historian relies is conclusive. 

   Although dams may have been used, it is not clear from the documents whether dams were essential. The use of dams may have only increased what was already a sufficient flow in the South Branch. It also remains unclear whether it was the capacity of the South Branch or the logging company's own time frame which set the length of time of the logging drives. Defendants rely on the fact that ALC's contracts for use of the South Branch for logging with the Gould Paper Company from 1926 to 1948 prohibited the construction of dams for use in logging. The contracts state that Gould Paper "will not build any dam or place any obstruction in said portion of the south branch of the Moose River or in any way interfere with the natural flow thereof." Although defendants offer evidence of ALC's scrupulous monitoring of its contracts, when and if dams were built and the necessity of their use cannot be determined from the record before us. Contrary to the dissent, the parties' submissions fail to compel a conclusion that practical, commercial use of the South Branch occurred in its "natural state and its ordinary volume."

   Similarly, the evidence of recreational use does not compel the conclusion that substan​tially unobstructed travel on the South Branch can occur periodically or seasonally (see, Morgan v King, supra, at 459). Defendants are correct, however, that the existence of occasional natural obstructions do not destroy the navigability of a river (People ex rel. Erie R. R. Co. v State Tax Commn., 266 App Div 452, 454, supra; New York Power & Light Corp. v State of New York, 230 App Div 338, 342 [riffs and shallows do not effect river's general navigable character]; Frazee Milling Co. v State of New York, 122 Misc 545, 547 [rapids or obstructions]; see also, Matter of Niagara Falls Power Co. v Water Power & Control Commn., 267 NY 265, 270; Danes v State of New York, 219 NY 67, 71 [dicta]; Sawczyk v United States Coast Guard, 499 F Supp 1034, 1039 [WD NY]). Following naturally from this proposition is that in order to circumvent these occasional obstacles, the right to navigate carries with it the incidental privilege to make use, when absolutely necessary, of the bed and banks, including the right to portage on riparian lands (People ex rel. Erie R. R. Co. v State Tax Commn., supra, at 454; People v Kraemer, 7 Misc 2d 373, 383-384, corollary proceeding sub nom. Matter of Kraemer v County Ct., 7 AD2d 644, affd 6 NY2d 363; see also, Restatement [Second] of Torts § 193, comment d). On the other hand, any use of private river beds or banks that is not strictly incidental to the right to navigate gives rise to an action for trespass (cf., Brewster v Rogers Co., 169 NY 73, 78).

   The individual defendants' trip down the South Branch is evidence of navigability, but that event is not enough to demonstrate that the river periodically has sufficient natural volume for a sufficient portion of the year to make it useful as a means for transportation (see, Morgan v King, supra, 35 NY, at 459). The record contains conflicting or inconclusive evidence regarding the river's ability to sustain commercial boating or canoeing operations or its capacity to float individual canoeing excursions for any given period or season.

   For example, the parties proffer evidence of the river's capacity to sustain commercial whitewater rafting or canoeing ventures. Although a biologist and an economist retained by defendants aver that the river would have utility for such commercial undertakings, the river guide retained by plaintiffs opined that because of the unpredictability of water flow the South Branch provides no commercial value for such ventures. This evidence along with the proffered water flow data is simply inconclusive as to the river's seasonal or periodic capacity.

   The record thus presents issues of material fact that must be determined in a plenary trial, and that are not ripe for summary judgment. 

* * *

[Remanded for trial.]

Bellacosa, J. (dissenting). 

   My judgment of this case coincides with that of former Justice Casey…. Thus, I respectfully dissent and vote to affirm the decision that granted summary judgment in favor of the defendants and intervenors, including the State of New York. Enough conclusive evidence was amassed to resolve this case at the summary judgment juncture, without the necessity of a trial.

   One facet of this case is relatively easy for me. * * * The traditional commercial viability test, used to determine navigability-in-fact of a waterway, survives (see, Morgan v King, 35 NY 454, 459), and is updated to include a modernized influx of realistic recreational usage (see, State of New York ex rel. New York State Dept. of Envtl. Conservation v Federal Energy Regulatory Commn., 954 F2d 56).

   The recreational appreciation provides legiti​macy to a vital and progressive utilization that is itself commercially cognizable and valuable in this day and age. * * *

 * * *

   My vote is based on my over-all assessment that no germane issues persist that might materially affect the outcome of this litigation. The pivotal difference between us, as I see the matter, is whether highlighted issues are either necessary or essential to further trial disputation. * * * The record is overflowing with impressive maps, photographs, documents and experts' affidavits and testimony, as well as the sworn statements of individuals who have studied the river and its history, including some who have recently navigated its full course. * * *  Former Justice Casey correctly summarized for the majority at the Appellate Division that "undisputed" evidence exists to warrant a matter-of-law determination that the South Branch of the Moose River is a navigable-in-fact waterway (201 AD2d 225, 231, supra). In particular, moreover, I credit the Appellate Division majority's double-barreled justification that "[b]ased upon the undisputed evidence of the river's historic use as a major log-driving stream for some 50 years and its recent use by recreational canoeists, ... the South Branch of the Moose River is navigable in fact" (id., at 231).

* * *

   The documented and varied uses of this river, principally for logging in the past and for recreational purposes more recently, chart its natural capacity for historical and economical acclimatization to practically utilized uses for all time. Society and the law recognize that the river's uses may vary from time to time, and season to season. That, however, is not a dispositive detail, standing alone (see, Morgan v King, supra, at 459). Frankly, that is part of the nature and timelessness of the river.

* * *

   Moreover, the successful voyage over the section of the river at issue by several recreationalists, including individual defendants in this case—charged by plaintiff with being trespassers—dramatically demonstrates the river's renaissance as an eclectically utilized water course in this second half of the twentieth century. Indeed, a member of plaintiff Adirondack League Club—which sues to enforce its private and exclusive use of its part of the river (compare, Douglaston Manor v Bahrakis, supra)—also periodically traversed the river. The club seeks to preserve that privilege only for its members to the exclusion of all others, including the public easement users, that the club's lawsuit would adjudicate as trespassers. * * *

   For a closing note, I underscore that neither my dissenting view nor the majority's prevailing direction for a trial, should be interpreted as a precedential Waterloo for either environmental camp in this dispute. Whatever the outcome, including after evidentiary, factual, credibility and expert witness joustings at the ordered trial, the unique role of the judicial process is to provide a fair, objective, measured and particu​larized forum for resolution of this donnybrook. Stare decisis aside in the long haul of history, the Law of Nature will ultimately determine whether the Moose River is navigable, no matter what litigants, lawyers, judges or juries may say on the subject.

   Respectfully, my vote is to affirm the order of the Appellate Division.

HURLEY v. CITY OF NIAGARA FALLS

289 N.Y.S.2d 889 (4th Dept. 1968)

Bastow, Presiding Justice.

   This appeal presents the issue of the respective rights to 'lost property' as between the finder thereof and the owners of a private residence in the light of Article 7-B of Personal Property Law added thereto by Chapter 860 of the Laws of 1958.

    The defendants, Moraca, since the early 1950s have owned a residence in the city of Niagara Falls. In 1962 they contracted with plaintiff to build a recreation room in the basement. While attempting to remove a pipe plaintiff found $4,990. in currency hidden behind a wooden block on the floor of a cabinet-type sink. There were several bundles of bills each bound by a so-called bank wrapper. The packages appeared to have been water soaked from time to time. The bills had consecutive serial numbers. The Moracas knew nothing about the money and after prior litigation, Moraca v. Hurley, 22 A.D.2d 473, 256 N.Y.S.2d 722, it was turned over to the local Police Department.

   At common law the principle was early (1722) established that the finder acquires a right in a found chattel good against the whole world except the true owner (Armory v. Delamirie, 1 Strange 505, 93 E.R. 664). Among the many subtleties that developed in this area of the law one was presented by the conflicting claims of the finder and the owner of the premises where the finding occurred. In answering this question the decisions through the years developed two further refinements. First, whether the finding occurred in a place open to the public or in a private place (Cf. Cohen v. Manufacturers Safe Deposit Co., 297 N.Y. 266, 270, 78 N.E.2d 604). Second, whether the chattels had been lost or mislaid. 'A loss is always involuntary; there can be no intent to part with the ownership of lost property. Mislaid property is property which the owner voluntarily and intentionally laid down in a place where he can again resort to it, and then forgets where he put it. Property is not 'lost' unless the owner parts with it voluntarily and unintentionally, and does not at any time thereafter know where to find it.' (1 Am.Jur.2d, Abandoned, Lost and Unclaimed Property, s 2; Foulke v. N.Y. Consolidated R.R. Co., 228 N.Y. 269, 273, 274, 127 N.E. 237, 9 A.L.R. 1384).

   The general common law rule is that the finder of mislaid property on premises of another acquires no special property in it and that the right of possession as against all except the true owners is in the owner or occupant of the premises where the property is discovered. This rule is based on the legal fiction that mislaid property is presumed to have been left in the custody of the owner or occupier of the premises upon which it is found. (1 Am.Jur.2d, Abandoned, Lost and Unclaimed Property, s 23; 1 N.Y.Jur. Abandoned and Escheated Property, s 37; Dolitsky v. Dollar Savings Bank, 203 Misc. 262, 265, 118 N.Y.S.2d 65).

   A further exception, however, to the common law doctrine of mislaid property (and one here pertinent) is the rule that treasure trove which by modern definition includes paper money and not only buried treasure but money hidden in places above the ground (23 Tulane L.R. 409 and cases therein cited), belongs to the finder and not to the owner of the locus (1 Am.Jur.2d, Aban​doned, Lost and Unclaimed Property, s 21).

   Article 7-B was added to the Personal Property Law as the result of recommendations, studies and hearings of the Law Revision Commission in successive years (Report of N.Y. Law Rev. Comm., p. 367 et seq.; N.Y.Legis.Doc., 1957, No. 65(L); Report of N.Y. Law Rev. Comm., p. 19 et seq., N.Y.Legis.Doc., 1958, No. 65(A)). The earlier document (pp. 393-428; 481-483) contains exhaustive studies of the law of lost property made at the direction of the Commission. It is made clear that the recommendations were designed to abolish the distinction between lost and mislaid property (N.Y.Legis.Doc., 1957, No. 65(L), note (5), p. 375).

   This is made explicit in section 251 of the article where (subd.3) 'lost property' is defined as including lost or mislaid property and further provides that 'Abandoned property, waifs and treasure trove, and other property which is found, shall be presumed to be lost property * * *.' This section (subd. 5) further defines a 'finder' as the person who first takes possession of lost property. 'Property' is defined (subd. 1), with irrelevant exceptions, as 'money, goods, chattels and tangible personal property.'

    The general scheme of the enactment (§ 252) requires the finder of property of $10. or more in value to deposit it with the proper police authorities upon whom are imposed certain obligations (§ 253). Upon expiration of the time required for retention by the police, if the property has not been returned to the owner or has not been the object of any other written claim, it shall be turned over to the finder in whom title then vests (§§ 254, 257).

   This right of the finder is subject, however, to certain exceptions (§ 256), here immaterial, except subdivision two which provides that an employer shall have the rights of a finder where the property is found by an employee under a duty to deliver it to his employer. Upon the trial a feeble effort was made to establish that plaintiff was an employee of defendants, Moraca. The trial court found that he was an independent contractor and the proof sustains that finding.

   We reject the contention of respondents that the absence from the statute of an express provision giving a finder of property on private premises a right paramount to the owner thereof makes applicable the former common law rule. That rule, as stated, was based on the reasoning that such property was in the constructive possession of the owner and could not be 'lost' in the sense of the law of lost property—it was merely 'mislaid.' (36A C.J.S. Finding Lost Goods s 1).

   The statute (§ 251, subd. 3), as we have seen, abolished the distinction between 'lost' and 'mislaid' property. There is no indication that the Legislature intended the former 'public place—private place' distinction to survive. This view is fortified by other provisions of the enactment (§ 256, subds. 3 and 4) which establish differing procedures where property is found in certain public places (safe deposit premises, banks and transportation facilities).

   We conclude that plaintiff, as the person who first took possession of the money, was the finder thereof. The statutory period for the retention by the police having expired it should be delivered to him at which time title thereto shall vest in him.

   The judgment should be reversed and such relief granted to plaintiff. 

From Article 7-B of the 
  N.Y. Personal Property Law
§ 251. Definitions
   1. The term "property" as used in this article means money, instruments payable, drawn or issued to bearer or to cash, goods, chattels and tangible personal property other than . . . (e) vehicles governed by the vehicle and traffic law.

* * *

   3. The term "lost property" as used in this article includes lost or mislaid property. Abandoned property, waifs and treasure trove, and other property which is found, shall be presumed to be lost property and such presump​tion shall be conclusive unless it is established in an action or proceeding commenced within six months after the date of the finding that the pro​perty is not lost property.

   4. The term "owner" as used in this article means any person entitled to possession of the lost property as against the finder and against any other person who has made a claim.

   5. The term "finder" as used in this article means the person who first takes possession of lost property.

§ 252. Found property and found instruments to be deposited with police; penalty for failure to deliver to police; delivery to persons in possession of premises where found

1. [A]ny person who finds lost property of the value of twenty dollars or more or comes into possession of property of the value of twenty dollars or more with knowledge that it is lost property or found property shall, within ten days after the finding or acquisition of possession thereof, either return it to the owner or report such finding or acquisition of possession and deposit such property in a police station or police headquarters of the city where the finding occurred or possession was acquired, but if the finding occurred or possession was acquired in buildings or on grounds or premises under the control and supervision of the commissioner of general services as described in article two of the public buildings law, then the property may also be deposited in a station of the capital buildings police. If the finding occurred or possession was acquired outside a city, then such property shall be deposited in a station or substation of the state police or in a police station or police headquarters, including a sheriff's office, of the county, town, or village where the finding occurred or possession was acquired. If the finding occurred or possession was acquired in buildings or on grounds or premises constituting a state park, parkway, recreational facility or historic site under the jurisdiction of the commissioner of parks, recreation and historic preservation, then such property may also be deposited in a station of the regional state park police. * * * 

3. Except as provided in subdivision four of this section, any person who shall refuse or wilfully neglect to comply with the provisions of subdivision one or subdivision two of this section shall be guilty of a misdemeanor and upon conviction thereof shall be punished by a fine of not more than one hundred dollars or imprisonment not exceeding six months or both.

4. A person shall not be subject to criminal prosecution for failure to report a finding or acquisition of possession of found property or of a found instrument to the police and deposit such property or instrument with the police if, in lieu thereof, he delivers the property or instrument to the person in possession of the premises where the property or instrument was found, provided he had no reason to believe that such person would not comply with subdivision one or subdivision two of this section.

A person who delivers found property or a found instrument to the person in possession of the premises where the property or instrument was found is not liable to the owner or person entitled thereto for such delivery if he had no reason to believe that such person in possession of the premises would not comply with subdivision one or subdivision two of this section.

§ 253. Duties of police

1. Unless otherwise prescribed [by other law] * * * the police with whom found property . . . is deposited shall accept and retain custody of the property . . ., or proceeds of the property in the event of a sale pursuant to subdivision five of this section, and shall give notice of such custody, as provided in this section. The police with whom found property . . . is deposited as provided in this article shall give to the person depositing it a receipt . . . .

 2. Such property . . . shall be transmitted, together with the report of the person who deposited it with the police, to the police officer or other official designated to hold such property or instrument, who shall make entry in his records of such deposit and the report of the person depositing such property or instrument with the police.

3. If the report of the person who deposited the property or instrument shows that the property . . . was found in a place other than a public street or highway, the police with whom it is deposited shall give notice of the finding and deposit . . . to the occupant of the premises where the property or instrument was found or to the person in charge of such premises. * * *

4. If at any time the police have reason to believe that a person has an interest in found property or in a found instrument in their possession and reason to know his whereabouts, they shall give notice of the finding and deposit and the location of the office to which the property or instrument is transmitted to such person.

5. (a) Property having salvage value only may be sold by the police * * *

 (b) Property which requires special care may be kept by the police in public or private facilities which the police deem appropriate for the purpose of preserving it.

(c) Any property may be sold by the police at public auction when the expenses reasonably incurred in dealing with it, including expenses of taking of custody, transportation, storage and appraisal, any special expense incurred in giving notice, and any other special expense attributable to administration of this article with respect to the particular property, amount to more than one-half the amount reasonably estimated as the net sum likely to be realized by sale at public auction.

* * *

7. Except as [otherwise] provided, lost property, and the proceeds of sale . . . remaining after deduction of expenses . . . shall be kept in the custody of the police for the following periods, unless sooner delivered to the owner. . . .:

Property having a value of less than one hundred dollars or proceeds of property having such value, three months; property having a value of one hundred dollars or more but less than five hundred dollars or proceeds of property having such value, six months; property having a value of five hundred dollars or more but less than five thousand dollars or proceeds of property having such value, one year; property having a value of five thousand dollars or more or proceeds of property having such value, three years.

8. [provides for notices by the police to the owner, absent owner, the finder after the periods described in the preceding subsection.]
§ 254. Disposition of lost property

Except as provided in section two hundred fifty-six of this chapter, lost property deposited with the police, and the money constituting proceeds of lost property sold as provided [above] remaining after deduction of expenses . . . , shall be disposed of as follows:

1. It shall be delivered to the owner, upon his demand and upon payment of all reasonable expenses incurred in connection therewith,. . .

2. If at the end of the period specified in subdivision seven of section two hundred fifty-three of this chapter the owner has not claimed the property, it shall be delivered to the finder, or person entitled to assert the rights of the finder as provided [below] upon his demand therefor, and upon payment of all reasonable expenses incurred in connection therewith.

3. If  at the end of ten days after expiration of the period specified in subdivision seven of section two hundred fifty-three, the owner has not claimed it, and no demand has been made by the finder or a person entitled to assert the right of the finder . . . property consisting of money shall be paid . . . [into public funds] and other property shall be sold at public auction and the proceeds shall be paid [into public funds]. 

 § 256. Exceptions

1. If a finder takes possession of lost property while he is upon premises with respect to which his presence is a crime, the person in possession of the premises where the lost property was found shall have the rights of the finder as provided in section two hundred fifty-four of this chapter, if, before the property is delivered to the finder by the police, he files with the police having custody of the property a written notice asserting his rights.

2. If the finder is an officer or employee of the state or of a public corporation and takes possession of the property in the course of his official duty, the state or public corporation shall be deemed to be the finder for the purposes of section two hundred fifty-four and section two hundred fifty-seven of this chapter. If, in any other case, the finder is an employee under a duty to deliver the lost property to his employer, the employer shall have the rights of the finder as provided in section two hundred fifty-four if, before the property is delivered to the finder by the police, he shall file with the police having custody of the property a written notice asserting such rights.* * *

UNITED STATES v. ROGERS
 289 F.2d 433 (4th Cir. 1961)
Haynsworth, Circuit Judge.
  The defendant has appealed from his convic​tion under the 'bank robbery statute,' com​plaining that the proof did not show the commission of larceny…. We think the proof did support the conviction, but that a new trial should be granted because of the possibly coercive effect of the Court's instructions designed to produce agreement of the jurors upon a verdict.
 There was testimony showing that, at the request of his brother, the defendant took a payroll check, payable to the brother in the face amount of $97.92, to a bank where the brother maintained an account.  In accordance with the brother's request, he asked the teller to deposit $80 to the credit of the brother's account and to deliver to him the balance of the check in case.  The teller was inexperienced.  She first inquired of another teller whether the check could be credited to an account in part and cashed in part.  Having been told that this was permissible, she required the defendant's endorsement on the check, and, misreading its date (12 06 59) as the amount payable, she deducted the $80 deposit and placed $1,126.59 on the counter.  There were two strapped packages, each containing $500, and $126.59 in miscellaneous bills and change.  The defendant took the $1,126.59 in cash thus placed upon the counter and departed.
 There was also testimony that when the day's business was done, the teller who handled the transaction was found to be short in her accounts by $1,108.67, the exact amount of the difference between the $1,206.59, for which she had supposed the check to have been drawn, and $97.92, its actual face amount, and that her adding machine tape showed that she had accepted the check as having been drawn for $1,206.59.
 There was corroboration from other witnesses of some phases of this story as told by the tellers and the bookkeeper.
 The defendant agreed that he took the check to the bank for his brother, asked that $80 be credited to his brother's account, and that the excess be paid to him in case.  He stated, however, that he received in cash only the $17.92, to which he was entitled, denying that he had received the larger sum.
 The case was submitted to the jury under instructions that they should find the defendant guilty if they found the much larger sum was placed upon the counter and was taken by the defendant with the intention to appropriate the overpayment, or if he thereafter formed the intention to, and did, appropriate the overpayment to his own use.
   * * *
   We accept the defendant's premise that paragraph (b) of the bank robbery act
 reaches only the offense of larceny as that crime has been defined by the common law. It does not encompass the crimes of embezzlement from a bank, reached by another statute,
 or obtaining goods by false pretense. That this is so is indicated by the use of the words, 'who​ever takes and carries away, with intent to steal and purloin, * * *.' borrowed from the [original] Act of April 30, 1790, which had been construed as a larceny statute. It is further indicated by the title of the act and its legislative history. 

   The defendant's premise that the prosecution was required to show the commission of larceny does not lead, however, to the conclusion that he should have been acquitted.  The indictment charged larceny and the evidence offered by the prosecution, if accepted by the jury, proved the commission of that crime, not false pretense, embezzlement or some other lesser offense.
   An essential element of the crime of larceny, the "felonious taking and carrying' away the personal goods of another,'
 is that the taking must be trespassory.  It is an invasion of the other's right to possession, and therein is found the principal distinction between larceny and other related offenses. 
   It has long been recognized, however, that when the transferor acts under a unilateral mistake of fact, his delivery of a chattel may be ineffective to transfer title or his right to possession. If the transferee, knowing of the transferor's mistake, receives the goods with the intention of appropriating them, his receipt and removal of them is a trespass and his offense is larceny.
   Such a situation was presented in Regina v. Middleton, 28 Law Times (N.S.) 777, 12 Cox C.C. 417 (1873).  There it appeared that the defendant had a credit balance of 11 s. in a postal savings account.  He obtained a warrant for the withdrawal of 10 s. which he presented to the postal clerk.  The clerk mistakenly referred to the wrong letter of advice, one which had been received in connection with the prospective withdrawal of a much larger sum by another depositor.  The clerk then placed upon the counter a 5 L note, 3 sovereigns, a half crown and silver and copper amounting altogether to 8 L 16 s. 10 d.  The defendant gathered up the money and departed.  The jury found that the defendant was aware of the clerk's mistake and took the money with intent to steal it.  His conviction of larceny was affirmed by the Court of Criminal Appeals, the fifteen judges dividing eleven to four.
    The majority of the judges in Middleton's case were divided among themselves as to the basis for the conclusion that there was the requisite taking.  Seven of them were of the opinion that, because of the clerk's mistake as to the identity of the depositor, no legal interest in the money passed to Middleton. Three of them though that the clerk had no authority to transfer to Middleton any interest in any money in excess of 10 s.  One judge was of the opinion that the delivery was not complete when the clerk placed the money upon the counter and that Middleton's act of picking it up and removing it was a taking.
 
   Subsequently, it appears to have become settled in England that, if the initial receipt of the chattel is innocent, its subsequent conversion cannot be larceny, but, if the recipient knows at the time he is receiving more than his due and intends to convert it to his own use, he is guilty of larceny.  See Regina v. Flowers, 16 Q.B. 643 (1886).  That is the established rule of the American cases.
    In Wolfstein v. People, 1875, 6 Hun, N.Y., 121, it appeared that the defendant presented for payment a French bill of exchange for $74 in gold.  The teller, unfamiliar with French, misread the bill and paid the defendant $742.  The defendant knew, at the time of his receipt of the larger sum, that he was entitled only to $74.  It was held that he was guilty of larceny.
    The same result has been reached in similar cases. [Citations omitted.] 
   The District Court went too far, however, when it told the jury it might convict if, though his initial receipt of the overpayment was innocent, the defendant thereafter formed the intention to, and did, convert the overpayment. 
   The charge as given finds support in earlier cases.  There was a dictum to that effect in Wolfstein v. People, 1875, 6 Hun, N.Y., 121, upon which the Oregon Court relied in deciding State v. Ducker, 8 Or. 394, 34 Am.Rep. 590. In England, a similar result was reached in Regina v. Ashwell, 16 Q.B. 190 (1883), Lord Coleridge declaring there could be in law no delivery and no receipt if giver and receiver labored under a mutual mistake as to the thing being given and received.  Subsequent cases in the United States and in England, however, have consistently held that, if there is a mutual mistake and the recipient is innocent of wrongful purpose at the time of his initial receipt of the overpayment, its subsequent conversion by him cannot be larceny. [Citations omitted.]
   Upon the retrial, therefore, the jury should be instructed that among the essential elements of the offense are (1) that the defendant knew when he received the money from the teller or picked it up from the counter that it was more than his due and (2) that he took it from the bank with the intention of converting it.
    The judgment is reversed and the case remanded for further proceedings not inconsistent with this opinion.
    Reversed and remanded.

PEET v. ROTH HOTEL CO.

253 N.W. 546 (Minn. 1934)

Stone, J.

After an adverse verdict, defendant moved in the alternative for judgment notwith​standing or a new trial. That motion denied, defendant appeals.

   The record is the story of a ring. Defendant operates the St. Paul Hotel in St. Paul. Mr. Ferdinand Hotz is a manufacturing jeweler. For twenty years or more he has visited St. Paul periodically on business making his local headquarters at the St. Paul Hotel. He has long been one of its regular patrons, personally known to the management. Plaintiff's engage​ment ring, a platinum piece set with a large cabochon sapphire surrounded by diamonds, was made to order by Mr. Hotz. One of its small diamonds lost, plaintiff had arranged with him to have it replaced and for that purpose was to leave it for him at the St. Paul Hotel. November 17, 1931, he was a guest there on one of his seasonal visits. About 4 p. m. of that day, plaintiff went to the cashier's desk of the hotel wearing the ring. The cashier on duty was a Miss Edwards. At this point, plaintiff may as well tell her own story, for upon it is based the jury's verdict. She thus testified:

   'I had it [the ring] on my finger, and took it off my finger. The Cashier—I told the Cashier that it was for Mr. Ferdinand Hotz. She took out an envelope and wrote 'Ferdinand Hotz.' I remember spelling it to her, and then I left. * * * I handed the ring to the Cashier, and she wrote on the envelope. * * * The only instructions I remember are telling her that it was for Mr. Ferdinand Hotz who was stopping at the hotel.'

    Plaintiff's best recollection is that Miss Edwards told her that Mr. Hotz was registered but was not in at the moment. Miss Edwards frankly admitted, as a witness, that the ring had been delivered to her. It is conceded that it was immediately lost, doubtless stolen, probably by an outsider. Miss Edwards herself is beyond suspicion. But the ring, where she placed it upon its delivery to her by plaintiff was on her desk or counter and within easy reach of any one standing or passing just outside her cashier's window.

   The loss was not then reported either to plaintiff or Mr. Hotz. About a month later, he was again in St. Paul, and then plaintiff was advised for the first time that her ring had never reached him. Upon inquiry at the hotel office, it was learned that it had been lost. The purpose of this action is to recover from defendant, as bailee of the ring, its reasonable value, fixed by the jury at $2,140.66. The reasonableness of that figure is not questioned.

   1. The jury took the case under a charge that there was a bailment as a matter of law. Error is assigned upon the supposition that there was at least a question of fact whether the evidence showed the mutual assent prerequisite to the contract of bailment which is the sine qua non of plaintiff's case. The supporting argument is put upon the cases holding that, where the presence or identity of the article claimed to have been bailed is concealed from the bailee, he has not assented to assume that position with its attendant obligation, and so there is no bailment. Samples v. Geary (Mo. App.) 292 S. W. 1066 (fur piece concealed in coat checked in parcel room); U. S. v. Atlantic Coast Line R. Co. (D. C.) 206 F. 190 (cut diamonds in mail package with nothing to indicate nature of contents); Riggs v. Bank of Camas Prairie, 34 Idaho, 176, 200 P. 118, 18 A. L. R. 83 (bailee of locked box supposed to contain only 'papers and other valuables' not liable for money therein of which it had no knowledge). 

   The claim here is, not that plaintiff perpetrated fraud upon defendant, but that she failed to divulge the unusual value of her ring when she left it with Miss Edwards. The latter testified that, at the moment, she did not realize its value. Taking both facts and their implications as favorably as we may for defendant, the stubborn truth remains that plaintiff delivered and defendant accepted the ring with its identity and at least its outward character perfectly obvious.

   The mutual assent necessary to a contract may be expressed as well by conduct as by words. Or it may be manifested by both. Restatement of Contracts, § 21. The latter is the case here. The expression of mutual assent is found in what passed between plaintiff and Miss Edwards. The former delivered and the latter accepted the ring to be delivered to Mr. Hotz. Below that irreducible minimum, the case cannot be lowered. No decision has been cited and probably none can be found where the bailee of an article of jewelry, undeceived as to its identity, was relieved of liability because of his own erroneous underestimate of its value.

   If there was mistake with legal effect worth while to defendant, it must have been of such character as to show no mutual assent and so no contract. There was no such error here. Identity of the property and all its attributes, except only its value, were as well known to defendant as to plaintiff. The case is identical in principle with Wood v. Boynton, 64 Wis. 265, 25 N. W. 42, 54 Am. Rep. 610. There the plaintiff had sold to defendant, for $1, a stone which she supposed was at best a topaz. It turned out to be an uncut diamond worth $700. Neither its true character nor value were known to either buyer or seller  at the time of the sale. There being neither fraud nor mistake as to identity, the mutual mistake as to value was held no obstacle to completion of the contract. Plaintiff was denied recovery.

  2. The jury was instructed also that defendant was a 'nongratuitous' bailee. By that it is doubtless intended to say that the bailment was 'reciprocally beneficial to both parties.' Dunnell, § 732. Clearly, that was a correct interpretation of the proof. The ring was accepted in the ordinary course of business by defendant in rendering a usual service for a guest, and so, plainly, it was for defendant's advantage, enough so, at least, to make the bailment as matter of law one for the benefit of both bailor and bailee.

   3. The jury was charged also that, the bailment being for the reciprocal benefit of the parties, defendant, as bailee, was under duty of exercising, in respect to the subject-matter, ordinary care, that is the degree of care which an ordinarily prudent man would have exercised in the same or similar circumstances. The instruc​tion was correct. Dunnell, § 732. The former distinction between bailments for the sole benefit of the bailor; those for the mutual benefit of both bailor and bailee; and those for the sole benefit of the latter, in respect to the degree of care required of the bailee in order to protect him from liability for negligence, has long since been pretty much discarded here as elsewhere. 'It is evident that the so-called distinctions between slight, ordinary, and gross negligence over which courts have perhaps somewhat quibbled for a hundred years can furnish no assistance.' Elon College v. Elon Banking & Trust Co., 182 N. C. 298, 109 S. E. 6, 8, 17 A. L. R. 1205.

   Defendant's liability if any is for negligence. In that field generally, the legal norm is a care commensurate to the hazard, i. e., the amount and kind of care that would be exercised by an ordinarily prudent person in the same or similar circumstances. The character and amount of risk go far, either to decrease or increase the degree of care required. The value of the property, its attractiveness to lightfingered gentry, and the ease or difficulty of its theft, have much to say with triers of fact in determining whether there has been exercised a degree of care commen​surate to the risk, whether the bailment be gratuitous or otherwise. However unsatis​factory it may be, until legal acumen has developed and formulated a more satisfactory criterion, that of ordinary care should be followed in every case without regard to former distinctions between slight, ordinary, and great care. Even the courts which adhere to the former distinctions will be found in most cases to be demanding no other degree of care than one commensurate to the risk and other relevant circumstances; e. g., in Ridenour v. Woodard, 132 Tenn. 620, 179 S. W. 148, 149, 4 A. L. R. 1192, it was held that a gratuitous bailee was answerable only for his gross negligence or bad faith. But, as the court proceeded to say, the care to be taken was 'to be measured, however, with reference to the nature of the thing placed in his keeping.' The defendant was relieved of liability because it was held as matter of law that he had 'acted with a fairly commensurate discretion' in handling the bailed property. See annotation of that case, 'Propriety of distinction between degrees of negligence.' 4 A. L. R. 1201.As long ago as 1887, this court speaking through Mr. Chief Justice Gilfillan, observed that 'it is not easy, nor generally profitable, to define or point out the somewhat hazy distinction between these several degrees of diligence.' Cannon River Mfg'rs Ass'n v. First National Bank, 37 Minn. 394, 34 N. W. 741, 742. 'The doctrine that there are three degrees of negligence—slight, ordinary, and gross—does not prevail in this state.' Dunnell, Minn. Dig. (2d Ed.) § 6971.

   4. The rule of our decision law (Hoel v. Flour City F. & T. Co., 144 Minn. 280, 175 N. W. 300, following Rustad v. G. N. R. Co., 122 Minn. 453, 142 N. W. 727) puts upon the bailee the burden of proving that the loss did not result from his negligence. This burden, in the language of the late Mr. Justice Dibell, is 'not merely the burden of going forward with proofs, nor a shifting burden, but a burden of establishing before the jury that its negligence did not cause the loss.' That proposition we adopted at 'the practical working rule.' We are not disposed to depart from it.

   5. With the foregoing statement concerning the burden of proof, we go to an assignment of error questioning an instruction that 'it makes no difference what care the defendant may have taken of its own property, that being its own concern, and the care it may give to its own property is of no importance in the determination of this case.' That instruction was given in connection with, and in explanation of, the rule concerning the due or ordinary care required of defendant.

   Because the care required was that of the ordinary person in the same or similar circumstances, it is but obvious that, whatever defendant's care of its own property may have been, it would not alter the standard of care applicable to plaintiff's property in its hands as bailee. It may have been too much to say that defendant's care of its won property 'is of no importance.' There may be cases where the care of his own property exercised by a defendant bailee would have some relevancy as evidence. But, if in that respect the charge went a bit too far, and was pro tanto error, no prejudice could have resulted to defendant, for no issue was made as to the quantum of care exercised by it, concerning its own property, if any, of a kind and value comparable to those of plaintiff's 'cabochon sapphire.'

* * *
   Order affirmed.

SAMPLES v. GEARY

292 S.W. 1066 (Mo. Ct. App. 1927)

Arnold, J.

   This is an action in damages for loss of a fur piece alleged to have been owned by plaintiff. Suit was instituted in a justice court in Kaw township in Jackson county, Mo., where judgment was for plaintiff in the sum of $40. * * *

   The record shows defendant, Geary, was operating a dancing school at 3032 Prospect avenue in Kansas City, Mo., and on the evening of March 29, 1924, plaintiff with two young women companions attended. Upon arrival each paid the sum of 50 cents, of which 40 cents was for the privilege of dancing and 10 cents for the privilege of checking her wraps. Plaintiff testified at the trial in the circuit court that she was the owner of a certain fur piece, which was worn that night by Elsie Miller, one of her companions; that each of the young women was given a cardboard check for presentation at the checking window with the articles they desired to check. These checks were taken up by the young man in charge of the checking room and claim checks given therefor. The articles so received were then placed in wooden boxes or shelves, arranged along the inner walls of the checking room, each box having a number corresponding to the number of the claim check issued.

   Plaintiff testified that Miss Miller placed the fur piece in her coat, folded the coat with the fur inside, put her hat on the bundle, surrendered her checking slip to the check boy, and received a claim check. In these statements plaintiff was corroborated by Elsie Miller and Esther McCullough, her companions on the occasion in question and who testified in her behalf. When they were ready to leave the hall, Miss Miller presented her claim check to the boy and received in return her coat and hat, but the fur piece was missing. Protest was made to the check boy, who directed the young woman to the proprietor. Mr. Geary, defendant herein, and the latter went to the check room and endeavored, without success, to find the lost article. Plaintiff's testimony was corroborated by that of Miss Miller in all essentials. Payment for the fur was demanded of defendant but was refused, and this suit followed. 

   The defense was that defendant did not receive the fur piece, but if it was received it was concealed from the view of the check boy and was not actually delivered and checked as a loose article and a separate check issued there​for, after the custom of defendant's dancing school; that no additional charge was made for such separate checks. There was testimony in behalf of defendant that an argument was overheard between plaintiff and one of her companions in front of the check window tending to show there was some doubt as to whether or not the fur piece actually had been worn to the hall. This testimony was given by defendant and the check boy, Marion Watts. Plaintiff testified that no such conversation had taken place.

   At the close of plaintiff's evidence and again at the close of all the evidence in the case, defendant offered a demurrer, which the court overruled. Judgment was rendered for plaintiff as above indicated. Motions for a new trial and in arrest of judgment were overruled, and defendant has appealed.

   Plaintiff has not favored us with a brief, and we are confined to the material presented by the abstract of the record and brief of defendant. It is urged the court erred in finding for plaintiff because there was no proof of legal delivery of the fur to him for the reason that if as a matter of fact, the fur was wrapped inside the coat as shown by plaintiff's evidence, this would not constitute legal delivery. This appeal therefore rests upon the application of the law of bailment. Under the facts presented it may be held that defendant was a bailee for hire, plaintiff (or Miss Miller for her) having paid the regular fee of 10 cents for the privilege of checking her wraps.

   The term "bailment" has been variously defined. A comprehensive definition is found in volume 1, Second Series, Words and Phrases, p. 388: "A bailment is a delivery of personal property in trust." The term signifies a contract resulting from the delivery of goods by bailor to bailee on condition that they be restored to the bailor, according to his directions, so soon as the purposes for which they were bailed are answered. Walker v. Railway Co., 67 W. Va. 273, 67 S. E. 722, 723. Defendant's position is that the fur piece in question was not included in the contract of bailment. It is said in Coleman v. Lipscombe, 18 Mo. App. 447: 

"The law is well settled that in order to constitute such bailment, the parties must have intended that there should be a return or delivery of the identical thing bailed."

   Defendant argues that the only articles bailed were the hat and coat; that the fur piece was not delivered for the reason that it was concealed and completely hidden in the coat, according to plaintiff's testimony, and could not have been seen or detected. The evidence shows the object in maintaining the checking stand was to care for wraps of patrons of the dancing school. According to plaintiff's evidence, the coat with the fur wrapped inside and the hat were accepted by defendant and a claim check issued therefor. Defendant testified that if the fur had been offered separately it would have been accepted and a separate check issued for it without extra charge. 

   Under this showing, we think the position of defendant that there was no legal delivery and acceptance of the fur piece is correct, and the trial court erred in overruling defendant's demurrer to the evidence. As is said in the case of Bertig Bros. v. Norman, 101 Ark. 75, 81, 141 S. W. 201, 204: 

"The party who is sought to be charged as bailee must accept the property, because the relation is founded upon contract, and the duty and liability springing therefrom cannot be thrust upon one without his knowledge or consent."

Since the relation of bailee and bailor is founded upon contract, there must be a meeting of minds to make the contract valid. In this case, the fur piece being concealed, the bailee did not know it was there, the minds of the parties did not meet, and there was no acceptance by defendant of the article in question. 

   For reasons above stated, the judgment is reversed.

NOWORYTA v. KLIPPERT

504 N.Y.S.2d 892  (4th Dept. 1986)

Per curium:

   Plaintiff delivered two cabinets to defendant for repair and refinishing. The cabinets were destroyed by fire at defendant's place of business and plaintiff brought this action for money damages for loss of the cabinets. This appeal by defendant is from the order of Special Term granting plaintiff's motion for summary judgment. We reverse.

   Proof of failure of a bailee to return bailed goods on demand raises a presumption of negligence, placing the burden on the bailee to come forward and explain the circumstances of the loss of the goods. If the jury believes the explanation proffered by the bailee, the bailor is not entitled to judgment unless he proves that the bailee was at fault. Thus, evidence that the bailed goods were destroyed by fire creates a question of fact for the jury, and if believed, the bailor may not recover unless he proves that the fire resulted from the bailee's intentional act or negligence (I.C.C. Metals v. Municipal Warehouse Co., 50 NY2d 657, 665-666). Since plaintiff has not presented evidence that the fire was caused by the intentional act or negligence of defendant, he is not entitled to summary judgment. The evidence submitted by plaintiff, that the fire originated in defendant's furnace and that the furnace had caused a fire on a previous occasion, without more, is not evidence of negligence.

PAVESI v. CAROLLO

481 N.Y.S.2d 756 (2d Dept. 1984)

Per curium:
   The defendant is the owner-operator of an automobile repair shop located in Briarcliff Manor, New York. Plaintiff's claim arises from the fact that the defendant failed to return plaintiff's car which was delivered to him for repairs. At trial, the defendant presented evidence that the bailed vehicle had been stolen.

   The plaintiff argues on appeal that the defendant's explanation that the car had been stolen is insufficient to release him from liability. She further alleges that the defendant was negligent, as a matter of law, in leaving the keys to the car under its front seat, thereby allowing the theft to occur.

   We conclude that the defendant established that his shop was burglarized and that the bailed vehicle was stolen. Thus, the presumption of negligence that arose from his failure to return the plaintiff's vehicle was rebutted (see Claflin v. Meyer, 75 NY 260; Ellish v. Airport Parking Co., 42 AD2d 174, affd 34 NY2d 882; Fidelity & Guar. Ins. Corp. v. Ballon, 280 App Div 373), and the burden shifted to the plaintiff to show that the defendant's active negligence or lack of reasonable care caused, permitted or contributed to the burglary (see Claflin v. Meyer, supra., p 264; Castorina v. Rosen, 290 NY 445; see, also, Voorhis v. Consolidated Rail Corp., 60 NY2d 878). Whether a bailee in any given case met the standard of reasonable care is a question for the jury to decide (Fidelity & Guar. Ins. Corp. v. Ballon, supra.).

   The trial testimony established that on the night of the burglary, defendant stored plaintiff's car in his garage along with his own car and another customer's car. The keys to plaintiff's car were under the seat. The doors to the shop were locked. The windows of the garage were screwed shut. There is a bay door to the garage which opens and closes electronically and cannot be opened manually. The door is operated by a button located inside the shop. According to the defendant, before leaving the shop at about 10:00 P.M. on the night of the burglary, he turned off the electricity by a switch located in the bathroom, as was his habit. Defendant further testified that at 6:00 A.M. the following morning, he received a telephone call from a neighboring shop owner that the garage door was open. The shop owner had called the police. Upon arriving at the garage, defendant observed that one of the small office windows near the door was broken, the frame had been pried out, and some wood had been chipped away from the front door under the lock. Plaintiff testified at trial to making the same observation. Defendant also observed that the electrical circuit had been switched on, the bay door was open, and plaintiff's car was gone. Also missing was a set of aluminum ramps which had been bolted to the back of a trailer parked in the lot. A reasonable inference to be drawn from this evidence is that a thief, after gaining entry by breaking a window, switched on the electricity,  opened the bay door and stole plaintiff's car. There was also evidence to the effect that defendant's repair shop is located in an area with a relatively low crime rate.

   We conclude that under the circumstances of the instant case, the jury was justified in its finding that defendant exercised reasonable care in protecting his premises and that his conduct did not contribute to the loss suffered by the plaintiff.

   We have considered the remaining contentions raised by the plaintiff and find them to be without merit.

GILLESPIE v. DEW

1 Stew. 229 (Ala. 1827)


James Gillespie declared in trespass against Duncan Dew, that the defendant broke and entered his close, and cut down and carried away sundry timber trees, etc.  General issue.  Verdict and judgment for the defendant.  

   On the trial the plaintiff proved title to the land, and that the defendant had cut timber thereon and carried it away, while the plaintiff was so entitled.  It was proved that the plaintiff resided about twenty miles from the land.  It did not appear that any one was in actual possession when the timber was cut, etc.  The Circuit Court charged the jury that, unless the evidence shewed that the plaintiff by himself or agent was in actual possession of the land, when the trespass was committed, they must find for the defendant.  To which the plaintiff excepted, and there assigned this matter as error.

   White, J., delivered the opinion of the court.

    The charge was in accordance with the English authorities, and with the decisions in some of the States of the Union.  But in North Carolina, New York and Connecticut, it has been held that, where there is no adverse possession, he who has title, though he has never been in actual possession, may maintain the action of trespass.

   The situation of our country requires this modification of the English doctrine.  In England, almost all the lands are occupied; but here, the proprietor often lives at a great distance from some of his lands which are not occupied by tenants, and unless they can maintain this action, they must be denied an important remedy for injuries to their property.  Their right to this remedy is sustained by the strong argument of convenience, and by the respectable authorities referred to by the counsel for the plaintiff.

   We are of opinion that, where there is no adverse possession, the title draws with it constructive possession, so as to sustain the action of trespass. [Judgment reversed.]

BIRNBAUM v. BRODY

548 N.Y.S.2d 691 (2d Dept. 1989)

Per curium:
   The plaintiffs Henry and Resi Birnbaum claim title by adverse possession to an approximately 21-foot-by-16-foot parcel of land located directly behind the one-family home in Kings County which they purchased on August 31, 1971. The record establishes that since 1958 the disputed parcel has been enclosed by a chain link fence which runs along the eastern and western sides of the plaintiffs' lot to a concrete garage and wall on the southern side of the parcel claimed by adverse possession. The plaintiffs' predecessor in title planted grass and installed swings in this enclosed backyard area, and since 1971 the plaintiffs have cut the grass and maintained the shrubbery and flowers in the backyard. Since their purchase of the premises 18 years ago, the plaintiffs have also replaced the original swing set on the disputed parcel and have placed additional playground equipment, lawn chairs, and tables on the site.

   RPAPL 522 provides that one seeking to obtain title by adverse possession on a claim not based upon a written instrument must show actual occupation of the premises which requires proof that the parcel has been "usually cultivated or improved" (RPAPL 522 [1]) or "protected by a substantial inclosure" (RPAPL 522 [2]; City of Tonawanda v Ellicott Cr. Homeowners Assn., 86 AD2d 118). The type of cultivation or improvement sufficient to satisfy the statute will vary with the character, condition, location and potential uses for the property (see, Ramapo Mfg. Co. v Mapes, 216 NY 362, 372-373; City of Tonawanda v Ellicott Cr. Homeowners Assn., supra), and proof that grass on the property has been cut exclusively by the party seeking adverse possession may be sufficient to satisfy the statutory requirement of cultivation in view of the character of the disputed property (see, Ramapo Mfg. Co. v Mapes, supra; Mastin v Village of Lima, 86 AD2d 777; McCosker v Rollie Estates, 7 AD2d 865, 866). In view of the size and character of the subject parcel, we agree with the Supreme Court that the unrefuted evidence in the record which establishes that the plaintiffs have maintained the grass, shrubbery and flowers in the backyard area and have further installed and maintained playground equipment for their children is sufficient to satisfy the usual cultivation or improvement requirements of RPAPL 522 (1) (see, Woodrow v Sisson, 154 AD2d 829; Golden Hammer Auto Body Corp. v Consolidated Rail Corp., 151 AD2d 545; Bradt v Giovannone, 35 AD2d 322).

   In addition, although the chain link fence which runs along the eastern and western sides of the subject parcel is slightly less than three feet in height, in light of the character of the property and the nature of the plaintiffs' use, we conclude that the parcel was substantially enclosed as required by RPAPL 522 (2) (see, Golden Hammer Auto Body Corp. v Consoli​dated Rail Corp., supra; Bradt v Giovan​none, supra; Bassett v Nichols, 26 AD2d 569; Knowles v Miskela, 11 AD2d 589).

   We have examined the defendants' remaining contentions and find that they are without merit.

RAY v. BEACON HUDSON MOUNTAIN CORPORATION

666 N.E.2d 532 (N.Y. 1996)

Titone, J.

   The property that is the subject of this adverse possession claim is a .357- acre parcel improved with a cottage on top of Mt. Beacon in the Town of Fishkill. This improved parcel sits amidst a 156-acre site that was once a thriving resort community comprised of 21 seasonal residences, a casino, a hotel and a power plant. All of the cottage's neighboring structures have since been destroyed by vandalism, fire or general neglect. Prior to 1960, all of the cottage owners occupied their parcels as lessees.

   Rose Ray came into possession of the subject premises pursuant to the terms of a December 1, 1906 lease that was assigned to her as lessee on January 31, 1931. Under the terms of that agreement, Ray purchased the cottage located on the property and paid rent for use of the underlying realty. The lease agreement provided that upon termination of the tenancy, any structures erected on the property would pass to the lessor, and the lessor would pay the lessee the reasonable value of the improvements. The lease also required the lessee to pay all taxes assessed upon the property. In December 1952, the lease was extended for 25 years, unless sooner terminated by the lessor.

   The lessor terminated the leases of all occu​pants of the community in 1960 pursuant to the option clause in the lease. The incline service and all utilities were terminated and all cottage owners, including Ray, were directed to remove their personal effects. In accordance with this directive, Ray removed her belongings from the cottage and departed from the premises along with all remaining residents. She died in October 1962, never having been paid the reasonable value of the cottage.

   In June 1963, the entire 156-acre site was purchased by Mt. Beacon Incline Lands, Inc. The contract of sale provided that all land and structures thereon were to be conveyed to the purchaser. Approximately one week after the sale in June 1963, plaintiffs—Colonel Robert L. Ray and Margaret A. Ray, the son and daughter-in-law of Rose Ray—reentered the premises formerly inhabited by Rose Ray. Thereafter, plaintiffs occupied the property for about one month per year during each summer between 1963 and 1988, which was most of Colonel Ray's leave time from the United States Army. Plaintiffs continually paid taxes and maintained fire insurance on the parcel, installed telephone and electric service, and claimed the site as their voting residence during the period of adverse possession. Plaintiffs also took steps to prevent vandalism on the property by posting "no trespassing" signs and placing bars, shutters and padlocks on the doors and windows. On several occasions, plaintiffs apprehended vandals on the property and had them prosecuted. Defendant Beacon Hudson Mountain Corporation1 acquired the 156-acre parcel in 1978 after the entire parcel was taken from defendant's predecessor by Dutchess County for nonpayment of taxes. Plaintiffs continued to possess the disputed parcel after defendant Beacon Hudson acquired the property.

   Plaintiffs commenced this adverse possession action against defendant in 1988, alleging that from 1963 through 1988 they occupied the property in question by adverse possession under a claim of title not written (see, RPAPL 521, 522), and that they were its lawful owners. Defendant counterclaimed, seeking to eject plaintiffs from the land. Following a bench trial, and a personal visit by the court to the property, Supreme Court dismissed the counterclaim and held that plaintiffs were rightful owners of the property and entitled to an easement by prescription and right of way for ingress and egress. The court concluded that plaintiffs' occupancy of the property was "too apparent to be overlooked," having been "continuous and open, through more than twenty-five years of paying real estate taxes, maintaining fire insurance, repelling and arresting trespassers, claiming the site as their voting residence, maintaining the structure against the effects of wind and weather and the attacks of vandals and nailing up posters against trespassers." The court expressly found that the parcel is bounded on all sides and set apart from neighboring property by permanent stone paths, a terraced rock garden and other prominent natural objects. The court also concluded that plaintiffs had put defendant on notice of the boundaries and limits of their claim by the " constant and conspicuous use" which "made unnecessary its inclosure in fences, walls or hedges."

   The Appellate Division reversed, and declared that plaintiffs have no right, title or interest in the disputed property. The Court noted that the element of continuous possession necessary to establish title by adverse possession could be satisfied by seasonal use of property, but concluded that plaintiffs' use for one month out of the four-month summer season was not sufficiently regular to give the owner notice of the adverse claim. We granted plaintiffs' motion for leave to appeal, and now reverse.

   To acquire title to real property by adverse possession, common law requires the possessor to establish that the character of the possession is "hostile and under a claim of right, actual, open and notorious, exclusive and continuous " (Brand v Prince, 35 NY2d 634, 636) for the statutory period of 10 years (see, RPAPL 501).2  "Reduced to its essentials, this means nothing more than that there must be possession in fact of a type that would give the owner a cause of action in ejectment against the occupier throughout the prescriptive period" (Brand v Prince, 35 NY2d, at 636, supra). Since the acquisition of title to land by adverse possession is not favored under the law (Belotti v Bickhardt, 228 NY 296, 308), these elements must be proven by clear and convincing evidence (Van Valkenburgh v Lutz, 304 NY 95, 98).

   The element of continuity will be defeated where the adverse possessor interrupts the period of possession by abandoning the premises, where an intruder's presence renders the possession nonexclusive, or where the record owner acts to eject the adverse possessor. However, the hostile claimant's actual possession of the property need not be constant to satisfy the " continuity" element of the claim (Beutler v Maynard, 80 AD2d 982, 983, affd 56 NY2d 538).

   Rather, the requirement of continuous possession is satisfied when the adverse claimant's acts of possessing the property, including periods during which the claimant exercises dominion and control over the premises or is physically present on the land (see, 1 Warren's Weed, New York Real Property, Adverse Possession, §§ 5.03, 6.01 [4th ed]), are consistent with acts of possession that ordinary owners of like properties would undertake (Miller v Rau, 193 AD2d 868, 869; 1 Warren's Weed, New York Real Property, Adverse Possession, § 5.05). In other words, "[t]he character of disputed property is crucial in determining what degree of control and what character of possession is required to establish adverse possession. Thus, wild and undeveloped land that is not readily susceptible to habitation, cultivation or improvement does not require the same quality of possession as residential or arable land, since the usual acts of ownership are impossible or unreasonable" (7 Powell, Real Property, Adverse Possession ¶ 1012 [2]).

   In fact, cultivating, improving and enclosing property are acts deemed by statute to be "possession and occupancy" of land and must additionally be proven to satisfy the statutory elements of an adverse possession claim where no written instrument describes the boundaries of the disputed property (see, RPAPL 521, 522 [1], [2]; Brand v Prince, 35 NY2d, at 636, supra). By their nature, regular cultivation, improvement and inclosure of another's land constitute open and notorious acts of possession that would place record owners on notice of an adverse claim to the property (Di Leo v Pecksto Holding Corp., 304 NY 505, 512, n 1). The requisite character of the acts of improvement sufficient to supply the record owner with notice of an adverse claim will vary with "the nature and situation of the property and the uses to which it can be applied" (Ramapo Mfg. Co. v Mapes, 216 NY 362, 373) and must "consist of acts such as are usual in the ordinary cultivation and improvement of similar lands by thrifty owners" (id.). Thus, the frequency and duration of such acts of improvement are to be considered in conjunction with the claimant's other acts of dominion and control over the premises in determining whether actual possession of land has been continuous.

   Clearly, where the adverse claimant seeks to establish incorporeal rights in land, use or physical presence on the property is the only means of giving notice to the record owner of a hostile claim because "[o]ne does not ... possess or occupy an easement or any other incorporeal right" in the same manner that an estate in land is possessed (Di Leo v Pecksto Holding Corp., 304 NY 505, 511, supra). Indeed, this Court has noted that "use of an easement such as a right of way, if open and continuous, provides the same assurance of notoriety and utilization as would enclosure, cultivation or improvement in the case of land itself" (id., at 512, n 1). Thus, while the amount of seasonal use may be dispositive of a claim of continuity in a prescriptive easement case (see, Beutler v Maynard, 80 AD2d 982, affd 56 NY2d 538, supra; Miller v Rau, 193 AD2d 868, supra), other conduct demonstrating actual possession of  estates in land is relevant in determining whether title has been acquired by adverse possession.

   Here, defendant claims that plaintiffs' posses​sion of the property was not continuous because they were physically present there for only one month out of the summer season. However, this argument fails to take into consideration plaintiffs' other acts of dominion and control over the premises that are indicative of their actual possession of an estate in land. Here, plaintiffs' installation of utilities and over-all preservation of the cottage, a permanent and substantial structure, in a veritable ghost town, for the duration of the statutory period3 demonstrates continuous, actual occupation of land by improvement (see, RPAPL 522; see also, Green v Horn, 165 App Div 743, 746; cf., Van Valkenburgh v Lutz, 304 NY 95, 99, supra [placing portable chicken coop on property along with other personalty and debris not occupation by improvement]). Thus, plaintiffs' actual summertime use for a full month each season,4 coupled with their repeated acts of repelling trespassers, improving, posting, padlocking and securing of the property in their absences throughout the statutory period, demonstrated their continuous dominion and control over, and thus possession of, the property.

   Indeed, this exercise of dominion and control over the premises is inconsistent with an abandonment and certainly consistent with the type of "usual acts of ownership" that would be reasonably expected to be made by owners of a summer residence in a now-defunct seasonal resort area plagued by vandals (Monnot v Murphy, 207 NY 240, 245). Such seasonal presence, coupled with plaintiffs' preservation of the premises for the statutory period of 10 years— which was made more obvious by the fact that all neighboring structures had collapsed due to vandalism and abandonment—was sufficient to place the record owner on notice of their hostile and exclusive claim of ownership (cf., Wysocki v Kugel, 282 App Div 112, 114, affd 307 NY 653 [dilapidated condition of buildings is indicative of use by a squatter or licensee rather than by one claiming ownership]). Because defendant was clearly placed on notice of plaintiffs' hostile claim of ownership,5 its failure to seek plaintiffs' ouster within the statutory period results in its disseisin.

   Defendant's remaining contentions lack merit.

   Accordingly, the order of the Appellate Division should be reversed * * *

BOVA v. VINCIGUERRA
585 N.Y.S.2d 125 (3d Dept. 1992)

Appeal from a judgment of the Supreme Court (Viscardi, J.), entered May 28, 1991 in Saratoga County, upon a decision of the court in favor of certain plaintiffs. 

Plaintiffs Donna Deuel, Gladys Ecock, Alecsa Lefkovitz, Joan Lefkovitz and Percy E. Pariseau (hereinafter collectively referred to as plaintiffs) own parcels of real property along South Beach Road, also known as Ninth Street, in the Town of Malta, Saratoga County.  All of the properties are in close proximity to Saratoga Lake.  Whenever they wanted to gain access to or depart from the lake, plaintiffs would walk across a path on land owned by defendants. In December 1979, defendants erected a fence along the path which prevented plaintiffs from gaining access to the lake. In September 1980, plaintiffs commenced this action against defendants asserting that they had a prescriptive easement in the path.  Issue was joined and, after a nonjury trial, Supreme Court found for plaintiffs and enjoined defendants from interfering with plaintiffs' right to use the path.  This appeal by defendants ensued. 

In order to establish a claim for a prescriptive easement appurtenant, plaintiffs must demonstrate by clear and convincing evidence that their use of the path on defendants' property was for the benefit of their real property and was adverse, open and notorious, continuous and uninterrupted for the prescriptive period (see, Di Leo v Pecksto Holding Corp., 304 NY 505, 512; Reiss v Maynard, 170 AD2d 992, 992-993, lv dismissed 78 NY2d 908; Hamilton v Kennedy, 168 AD2d 717, 718, lv denied 77 NY2d 808). Such a showing gives rise to a presumption that the use of the path by plaintiffs was hostile and shifts the burden to defendants to show that the use of such path was by license (see, Di Leo v Pecksto Holding Corp., supra; Hamilton v Kennedy, supra, at 719; see generally, Jansen v Sawling, 37 AD2d 635). It is not essential that plaintiffs demonstrate that their use of the path was exclusive (see, McLean v Ryan, 157 AD2d 928, 930; Fila v Angiolillo, 88 AD2d 693, lv denied 57 NY2d 609) and plaintiffs' claim will not be defeated merely because their use was seasonal (see, Epstein v Rose, 101 AD2d 646, 647, lv denied 64 NY2d 611; Slater v Ward, 92 AD2d 667, 668; Beutler v Maynard, 80 AD2d 982, 983, affd 56 NY2d 538). 

In the instant action, a review of the record demonstrates that Ecock used the path on defen​dants' property to gain access to the lake every summer for 11 years to erect a dock around the Memorial Day holiday.  Alecsa Lefkovitz and Joan Lefkovitz walked across the path for over 25 years to dock a boat, fish and swim in the summer and to go ice fishing and skating in the winter.  Although relatives, friends and guests walked across the path as well, the record indicates that plaintiffs were the principal users of the path on defendants' property (see, Reed v Piedimonte, 138 AD2d 937, lv denied 72 NY2d 803). Those plaintiffs have demonstrated by clear and convincing evidence that their use of the path on defendants' property prior to the erection of the fence in 1979 was open, notorious and continuous, giving rise to the presumption that the use was adverse and shifting the burden to defendants to show that the use of the path was by license (see, Di Leo v Pecksto Holding Corp., supra; Hamilton v Kennedy, supra, at 719). Defendants failed to present sufficient evidence to rebut the presumption. Accordingly, Supreme Court properly found that plaintiffs established their claim for a prescriptive easement appurtenant (see, Denniston's Crossing v State of New York, 76 AD2d 988). 

Deuel's interest, however, is different in kind from that of the other plaintiffs.  While the record is clear that Deuel walked across the path on defendants' property to gain access to the lake for almost 40 years, it is equally clear that she did not own real property during that time period. Accor​dingly, Deuel is entitled to a prescriptive ease​ment in gross and not appurtenant as held by Supreme Court (see, Matter of Thomson v Wade, 117 AD2d 996, affd 69 NY2d 570; Hoffman v Capitol Cablevision Sys., 52 AD2d 313, 315, lv denied 40 NY2d 806). 

Crew III, J.  

Ordered that the judgment is modified, on the law, without costs, by reversing so much thereof as awarded plaintiff Donna Deuel a prescriptive easement appurtenant; said plaintiff is awarded a prescriptive easement in gross; and, as so modified, affirmed.

MILLER v. RAU
597 N.Y.S.2d 532 (3d Dept. 1993) 

Appeal from a judgment of the Supreme Court (Hughes, J.), entered January 10, 1992 in Schoharie County, upon a decision of the court in favor of defendants.  

Levine, J. 

The parties own adjacent lots located in the Town of Summit, Schoharie County.  Plaintiff's 75-acre parcel to the northeast of defendants' parcel is landlocked, except for his claim to a prescriptive easement over a roadway located on defendants' property. The Town and County ceased maintaining the roadway in the 1930s after it fell out of public use. In 1940, a common grantor conveyed the respective parcels to the parties' predecessors in title. 

The evidence was that plaintiff's predecessors in title, Janice Reiser and her former husband, purchased their property in 1964 and built a cabin and related structures on their parcel and improved the portion of the roadway on their property; they used it until 1975 when Reiser acquired full title in a divorce settlement.  After Reiser and her husband first purchased the property, they used the roadway as the exclusive means of access to their property.  Reiser conveyed the property to plaintiff in 1986.  Defendants acquired their parcel in 1984.  In 1986, defendant Kenneth R. Rau advised plaintiff that there was no right-of-way over defendants' land, declined plaintiff's offer to sell his property to defendants, and subsequently erected steel posts to block the roadway. 

Plaintiff thereafter commenced this RPAPL article 15 action seeking a declaration that he had acquired an easement by prescription over the road​way located on defendants' property.  Defendants answered.  After a nonjury trial, Supreme Court dismissed the complaint, finding that Reiser and her former husband had used the roadway to access the property "on occasional weekends during the summer and fall until Thanksgiving of each year" and that such use, while open and adverse, was not continuous or uninterrupted. Plaintiff now appeals. 

In order to establish a prescriptive easement over defendants' property, plaintiff had to show by clear and convincing evidence adverse, open and notorious, and continued and uninterrupted use of the roadway for the prescriptive period (see, Bova v Vinciguerra, 184 AD2d 934; Hamilton v Kennedy, 168 AD2d 717, 718, lv denied 77 NY2d 808; 2 Warren's Weed, New York Real Property, Ease​ments, § 5.01 [4th ed]), which is 10 years (see, RPAPL 311; see also, CPLR 212 [a]).  Once these elements are established, a presumption arises that such use was hostile and the burden shifts to defen​dants to show that the use was permissive (see, Bova v Vinciguerra, supra; see also, Di Leo v Pecksto Holding Corp., 304 NY 505, 512). Seasonal use of the roadway will not prevent plaintiff from establishing a prescriptive easement, as long as such use was continuous and uninterrupted and commen​surate with appropriate existing seasonal uses (see, Bova v Vinciguerra, supra; Epstein v Rose, 101 AD2d 646, 647, lv denied 64 NY2d 611; Slater v Ward, 92 AD2d 667, 668; Beutler v Maynard, 80 AD2d 982, 983, affd 56 NY2d 538; 2 Warren's Weed, New York Real Property, Easements, § 5.06 [4th ed]; 2 NY Jur 2d, Adverse Possession, § 56, at 363).  This is because "[t]he requisite of continuity depends upon the nature of the right claimed [and] [t]he use need not be constant" (Beutler v Maynard, supra, at 983). Further, plaintiff is not required to demonstrate that his predecessors' use of the roadway was exclusive as long as they were the principal users of the road (see, Bova v Vinciguerra, supra; Epstein v Rose, supra, at 647). 

In the instant action, a review of the record demonstrates that each year from 1964 until 1975 Reiser and her former husband exclusively used the roadway on defendants' property to gain access to their property every other weekend between Mem​orial Day and Labor Day and at Thanksgiving.  Reiser testified that during 1964 they stayed in a tent on the property; in 1965 they built a plywood shelter ands later, in 1969, built a cabin, outhouse and tool shed, and subsequently dug a pond. On three occasions in 1969, defendants' predecessors in title placed trees and stones in the roadway blocking access to plaintiff's property, but Reiser and her former husband removed the obstructions and continued to use the roadway. They never asked permission to use the roadway. Although others apparently walked across the roadway for hunting and fishing and other uses, the record reflects that plaintiff's predecessors in interest were the principal users of the path on defendants' property (see, Bova v Vinciguerra, supra, at 935; Reed v Piedimonte, 138 AD2d 937, lv denied 72 NY2d 803). 

We conclude that Reiser and her former hus​band's use of the roadway to access their pro​perty, although not constant, qualified as an appro​priate seasonal use (see, Beutler v Maynard, supra, at 983). Indeed, "[w]here such regular seasonal use is made for access to a summer cabin, a [servient] land​owner may not reasonably believe that a hostile claim is not being asserted. The presence of a cabin, although not constantly inhabited or utilized, is a clear expression of intention to use the right of way; use of the [roadway] was actual, not merely threatened, and defendants were not powerless to stop the use during the prescriptive period" (Beutler v Maynard, supra, at 983). Plaintiff has demon​strated by clear and convincing evidence that his predecessors' use of the roadway on defendants' property was open, notorious and seasonally con​tinuous from at least 1964 through 1975, thus satis​fying the 10-year prescriptive period and giving rise to the presumption that the use was adverse, thereby shifting the burden to defendants to show that the use was permissive (see, Bova v Vinci​guerra, supra, at 935). Defendants failed to present sufficient evidence to rebut the presump​tion. 

Moreover, the record does not support defendants' claim that the prescriptive easement was ever abandoned due to nonuse or otherwise.  Although Reiser testified that she did not use her property from 1976 until she sold it to plaintiff in December 1986, the record is devoid of any evidence that plaintiff or his predecessors ever manifested an intent to give up use of the easement or acted inconsistent with the existence of the easement (see, Consolidated Rail Corp. v MASP Equip. Corp., 67 NY2d 35, 39-40; 3 Powell, Real Property, Easements P 423, at 34- 249--34-260; Restatement of Property § 504, comments c, d; see also, 49 NY Jur 2d, Easements and Licenses in Real Property, § 182 et seq.; compare, 2 Warren's Weed, New York Real Property, Easements, § 12.01, 12.07, at 67, 76 [4th ed]).  Accordingly, plaintiff has established his claim for a prescriptive easement over the roadway to access their property.  

Weiss, P. J., Crew III and Mahoney, JJ., concur. 

Ordered that the judgment is reversed, on the law and the facts, with costs, judgment granted in favor of plaintiff and it is declared that plaintiff has a prescriptive easement over defendants' property.  
WINCHESTER v. STEVENS POINT

17 N.W. 3 350 (Wis. 1883)

Cole, C. J.

   [Plaintiff] alleges that she was the owner in fee-simple and in the actual possession of the premises described. Her gravamen is that the defendant city has constructed a dike or embankment in front of these premises, which renders them inaccessible, and that this embankment dams up the water and sets it back upon her lots. Then comes the averment, "by means whereof the said premises are greatly diminished in value, and the plaintiff has sustained damages in the sum of $700."  * * * 

There was no dispute about plaintiff's possession. But she attempted to prove a good paper title and failed. Nevertheless, she recovered for the permanent depreciation in the value of the property. The question is, can the recovery be sustained upon the evidence given?

   It seems to be assumed that damages for a permanent injury to the freehold—that is, an injury which not only affects the present use and enjoyment of the property, but its value for all future time—are recoverable in this action, though it is apparent the embankment may be removed any day, or so reduced in height as to restore the property to its condition when she acquired it. There doubtless may be an injury to the freehold which is permanent in its character; but was this such an one? The suggestion is made without deciding the point. 

   But what proof of title was it necessary for the plaintiff to make in order to maintain the action on the theory upon which it was tried? Her counsel contends it was sufficient for her to show she was in actual possession under claim of title. He also says that she established a good paper title; but this certainly is a mistake. Not to dwell on other defects in her claim of title, it will be noticed that the deeds from Kingston to Fay, and from Solomon Smith to William Randall, each had but one subscribing witness. The former was excluded; the latter was admitted in evidence against objection. Neither of the deeds was entitled to be recorded, and could not be proven by the record as the last one was.

    There are authorities which hold that the seizin of the plaintiffs in any real action is proved, prima facie, by evidence of his actual possession under claim of title [Citations omitted.] That is, these facts afford presumptive evidence of seizin in fee-simple, until the contrary appears. But that rule would not save the plaintiff's case, because she offered evidence which disproved or overcame the presumption arising from these facts. She was not content to show actual possession under claim of title, but she undertook to prove title and failed. The evidence was probably offered to prove an adverse possession, under paper title, for 10 years. That would have been sufficient had she established the fact of such adverse possession for the requisite time. But she did not; so the question returns, was not the plaintiff bound, under the circumstances, to prove her title? We think she was. For if she was not the owner of the premises, why should she recover damages for a permanent injury to them? She saw fit to put her title in issue, to rely upon it, and sought to recover as owner. The case is much like condemnation proceedings, and should be governed by the same rule as to proof of title. Since the early case of Robbins v. Mil. & H. R. Co. 6 Wis. 636, it has been understood that the plaintiff must show title, and that title will not be presumed from evidence of possession under claim of title.

   * * *The judgment of the circuit court is reversed, and a new trial ordered.

Taylor, J., [concurring]

   The plaintiff brings her action to recover damages for injury to her real estate. The complaint sets out facts showing an injury to her freehold estate permanent and continued in its character. The appellant answered a general denial, and alleged that the dike which caused the injury had been built for more than 20 years. 

   On the trial the plaintiff showed that she had been in the actual possession of the house and lot which had sustained the injury for more than one year, and that she was in such actual occupation thereof, claiming title thereto, at the time the defendant raised the dike in front of the same, and at the time of the commission of the other wrongful acts complained of by her in her complaint. . . .

   The dispute upon the trial was, whether the plaintiff had shown a complete chain of title to the house and lot in question from the government to herself, or, if not, whether she had made out such title by an adverse possession for more than 10 years, under a claim of title exclusive of any other right, under the provisions of section 4212, Rev. St. 1878. It was urged by the defendant that the plaintiff could not recover any damages in this action unless she showed such complete chain of title, or title by adverse possession. * * * As I understand the [majority] opinion filed in this case . . . it is held that . . . because the record disclosed the fact that the plaintiff failed to show such claim of title, or such title by adverse possession, the judgment of the circuit court was reversed and a new trial ordered.

   * * * The question lying at the basis of the controversy is this: Can a party in the actual possession of real estate recover for an injury to the freehold, against a mere wrong-doer who neither has nor claims any title to the premises or to the possession thereof, or sets up any justification of the acts complained of under the authority of some third person who claims under a title paramount to the plaintiff's, without showing a perfect title to the premises? By the opinion of the court filed in this case this question would seem to be answered in the negative. [The majority’s opinion appears to] mean that the plaintiff cannot maintain her action for an injury to the freehold by merely proving that she was in the peaceable possession of the premises when the defendant committed the injury complained of, claiming title thereto. The plaintiff had proved that she had such possession at the time the injury was committed, and that she, and those under whom she claimed, had held such possession for several years before.

   With due deference to the opinion of the majority of the court I cannot believe but that this decision is in direct conflict with well-established rules of law governing cases of this kind. It appears plain to me that the rule as stated in the opinion is in direct conflict with two well-established principles: First, that in an action for an injury to real estate, whether the injury be simply one which injures the rights of a mere occupant or one which affects the freehold, proof of actual possession of the premises by the plaintiff under a claim of title at the time the injury was committed, is prima facie evidence that the plaintiff is the owner in fee, and no further proof of that fact is required of the plaintiff in order to support his action; second, in all such cases, where the defendant is a mere wrong-doer, setting up no title in himself, or in another under whose authority he did the acts complained of, such proof of actual possession under claim of title by the plaintiff is not only prima facie evidence of title in the plaintiff, but it is conclusive on the defendant; and it is no defense to the plaintiff's action, as against such mere wrong-doer, that the plaintiff's title is defective.

   That proof of actual possession of either real or personal property under claim of title is prima facie evidence that the person having such possession is the owner in fee of the real estate, and of an absolute title to personal property so in his possession, has been frequently declared by this court.  * * * The rule laid down by this court in the cases cited is sustained by all the elemen​tary writers, and by the decisions of courts too numerous for citation in this opinion. Wat. Tresp. p. 346, § 909. The learned author says: "Mere occupancy of land, however recent, gives the possessor a title against every one who cannot show a better claim, and is sufficient to enable him to maintain an action against a stranger. He who is in the peaceable possession of land is regarded as the owner, except in a contest with one who has a better title." * * * Tyler, Ej. & Adv. Pos. 70, lays down the same doctrine in a little different language. He says: "It is a maxim of the law that the party in possession of land is presumed to have a valid title thereto, and the presumption can be overcome only by proving title out of such party. Indeed, it has been said that possession of real estate is prima facie evidence of the highest estate in the property; that is, a seizin in fee. * * * It is not, however, the possession, but the possession accompanied with the claim of the fee, that gives this effect, by construction of law, to the acts of the party."  * * *

   It seems to me well settled, if anything can be settled in the law, that a mere trespasser, having no title and not claiming under a third person having a title, who intrudes upon the actual peaceable possession of one claiming title, cannot defend by questioning such possessor's title.

   In the case of Todd v. Jackson, 26 N.J. Law, 526  * * * [t]he chancellor who delivered the opinion . . . asks]:

Can any stranger enter upon such possession, pull down the dwelling-house over the head of the occupant, and, when called upon to respond in damages, complacently ask the person he has injured to exhibit his documentary evidence of title? A man who is in possession of a dwelling-house has by that possession a title good against all the world, for every purpose, until a superior one is shown, and most certainly it cannot be law, and ought not, that such possession is not prima facie evidence of title against a wanton wrong-doer.”* * *

   In the case at bar it is said the plaintiff ought not to recover her damages to the freehold because one of the deeds in her chain of title was witnessed by but one witness, and so was not entitled to record, and the record was not good evidence. She was in possession and claiming title under this deed. Supposing the grantor in this deed had brought ejectment, or an action against the plaintiff for some injury to the freehold, would it not be perfectly clear that she would have a good defense in equity, and I think in the law, to such action? The deed so imperfectly executed would, as we have just decided in the case of Dreutzer v. Lawrence, ante, 423, be in equity a good contract to convey the land to the plaintiff, and on its face would prove the payment of the consideration for the lands, as well as the right to the possession of it under such contract. Yet this defect, which would be of no avail to the grantor in the deed, is permitted to be set up by a mere wrong-doer as a defense to an action for a willful injury to the plaintiff's lands. A wrong-doer may perhaps, mitigate the damages, as was said by the chancellor in the case just cited, by showing that the plaintiff's possession is under a claim of title which leaves an estate in reversion, or in remainder in another, as that he is a tenant for years, or at will, or sufferance, or for life; but when the plaintiff is in possession, claiming title adverse to everybody, then he is a disseizor of the true owner, and there is no person having an estate in remainder of reversion who can maintain an action. The disseizee himself cannot maintain an action of trespass either against his disseizor or any other person. His only remedy is to bring his action of ejectment, and if he succeeds in that, he can then recover against the party in possession his damages and rents and profits. {Citations omitted.] If, in an action like the one at bar, the plaintiff cannot recover for her permanent damages to the premises, there is no one who can, and the wrong-doer will escape all liability, except for such as affect the rights of a mere occupant who claims no title. This court says, in Bates v. Campbell, 25 Wis. 615: "The wrong-doer who, without any right, invades the peaceable possession of another, cannot defend successfully by showing that such other had not a perfect title. The actual possession is sufficient evidence of title against every one who cannot show a better." This was said in regard to the possession of personal property, and the court then adds: "There seems no reason why the same rule does not prevail in respect to real estate. It is reasonable, and tends to promote justice and preserve the peace and good order of society; for the opposite rule would encourage wrong-doers to invade the peaceable possession of others in all cases where the title was imperfect."

* * *

   I am inclined to think the judgment of the circuit court ought to be reversed, but for a reason not discussed . . . It seems to me that the acts complained of by the plaintiff are in the nature of a continuing trespass or nuisance, and that the rule as to the damages which the plaintiff may recover in such actions is not the damages the plaintiff may sustain in the future, but such as he has sustained at the time the action was commenced. * * *  The judgment should be reversed, not because the plaintiff did not show sufficient title to the locus in quo to entitle her to recover damages for the injury done to her freehold estate, but because she was permitted to recover damages to which she would not have been entitled, even though she had established a perfect title in herself by a chain of conveyances from the United States to herself.

EVICTIONS: THE HIDDEN HOUSING PROBLEM (excerpt), by Chester Hartman and David Robinson, published by Fannie Mae (2003): 

[This is an] account, by a journalist …where officials executing an eviction come face-to-face with those being evicted.

“Two U.S. marshals approached a two-story brick garden apartment building erected 50 years ago….   Nearby a dozen movers sweated in the summer heat and milled around….

“One [of the marshals] rapped on a door and shouted his presence. … A young woman talking on a cell phone opened the door, and a small boy peered out through her legs.  The marshal briefly explained why he was there, entered the apartment, came out moments later and signaled the moving crew it was safe to proceed.  The woman [said] she was a friend of the mother of the three pajama-clad children who trailed her outdoors…. [The] movers carried out clothing stuffed into green plastic trash bags, then kitchen chairs….

“The younger of two boys stared without comprehension at the slowly accumulating mound near the sidewalk.  Finally, I heard him ask, “What they doin’?” as a footlocker with a Washington Redskins logo came out…With a mixture of disbelief and dispassion, as if observing an event no odder than a sunrise, he said, “My clothes are in there.”  His sister stood next to him and pointed at her toys tied up in a bedsheet, carried away in a reverse Christmas morning where Santa takes the gifts back up the chimney.  She began to cry and hugged the woman’s legs.  The oldest boy, perhaps five or six, rubbed sleep from his eyes.  Once his eyes were open, his lips pinched and his jaw tightened and his face filled with rage and helplessness, as he experienced something hurtful beyond his control.” Quoted from Michael Herlihy, An Eviction in Black and White, America 179 (20) (1998).

28 MOTT STREET CO. v. SUMMIT IMPORT CORP.

59 Misc. 2d 459, 299 N.Y.S.2d 763 (N.Y. City Civ. Ct. 1969) and 64 Misc. 2d 860, 316 N.Y.S.2d 259 (N.Y. City Civ. Ct. 1970)

Allen Murray Myers, J.

   This is a holdover proceeding to recover commercial premises. The petition alleges that: 

'the tenant . . . entered into possession of the premises under an oral rental agreement made on or about the 1st day of September 1963 . . . for the term of one month and continued therein under the terms of the original agreement, the last month commencing on the 1st day of November 1968 and ending on the 1st day of December 1968 (pursuant to a 30 day notice terminating the monthly tenancy).' On the other hand, the tenant alleges that it took possession under an oral lease for 10 years from Sept. 1, 1963 to Aug. 31, 1973, at an annual rental of $7800 plus an annual charge of $100 for gas and water together with the obligation to maintain at its own expense one-half of the building and one of two elevators (the leased premises). 

* * *

   The court can find no support in the record for the landlord's position [that the tenant occupied those premises under an oral agreement for one month]. . . .  The tenant's claim of a 10 year oral lease is also unsupported by the testimony.

* * *

   On Nov. 11, 1963, the landlord offered the tenant the final draft of a [10 year] written lease which the tenant refused to sign unless the subordination clause was removed. Thus no lease was ever consummated either oral or written and there was no agreement to be validated and enforced either in equity or at law by part performance under Sec. 5-703(4) of the General Obligations Law [the N.Y. Statute of Frauds].

* * *

   After the abandonment by the parties of any attempt to close the lease, there is no question that the subsequent course of conduct evolved into a tenancy agreement. The entry on the premises was pursuant to an informal oral agreement, barred by the Statute of Frauds. The tenancy created in such circumstances is a tenancy at will (Loughran v. Smith, 75 N.Y. 205; 2 Rasch, Landlord and Tenant and Summary Proceedings, Sec. 1025.)

   A tenancy at will may be converted into a periodic tenancy, in this case from year to year, where the tenant remains in possession of the premises, with the consent of the landlord under such circumstances as would permit the inference of such a tenancy (Talamo v. Spitz​miller, 120 N.Y. 37, 23 N.E. 980). The reservation of rent on a yearly basis, readily permits such an inference (Adams v. City of Cohoes, 127 N.Y. 175, 28 N.E. 25; Coudert v. Cohn, 118 N.Y. 309, 23 N.E. 298). The fact that rent is actually paid more frequently has no bearing upon the characterization of the tenancy. In Adams v. City of Cohoes, supra, the annual reserved rental was paid semi-annually. Similarly, in the case at bar, the rental was reserved on an annual basis, payable monthly and actually paid bi-monthly. The landlord continued to accept rent on this basis for six years. Under these circumstances, it is absurd to contend that the tenant was in the premises on a month to month basis.

   [The case of] O'Toole v. Crane and Clark, 245 App.Div. 824, 281 N.Y.S. 1, aff'd 270 N.Y. 559, 200 N.E. 317, is a case, in relevant part, quite similar to the one at bar. In that case the court upheld a charge that the jury might find a year to year tenancy if there was an entry under an invalid five year lease. There, the plaintiff and defendant entered into a written agreement to, among other things, lease the defendant's mill to plaintiff for a period of five years. The agreement specifically provided that it was 'only tentative and will be subject to formal drawing up in a legal manner.' (See reporter's notes in the Court of Appeals no opinion affirmance at p. 560, 200 N.E. at p. 317). Plaintiff entered the premises prior to the formalization of the agreement which it ultimately refused to sign. Plaintiff continued to occupy the premises under the informal agreement for three years and was then evicted. Among other causes of action, it brought one in wrongful eviction. In that cause, the Appellate Division upheld the right of the jury to infer an annual tenancy and was affirmed by the Court of Appeals.

   Accordingly I find that respondent is in posses​sion of the premises as a tenant from year to year, from Sept. 1st to August 31st; and that it is entitled to six months notice of termination (Pugsley v. Aikin, 11 N.Y. 494). Since the current yearly term will not end until August 31, 1969, this proceeding was prematurely instituted. The petition is therefore dismissed.

The above opinion was appealed and affirmed by the Court of Appeals. The landlord brought a second dispossess proceeding in which the court opined as follows (at 64 Misc. 2d 860, 316 N.Y.S.2d 259  (N.Y. City Civ. Ct. 1970):

Allen Murray Myers, J.

   In a previous summary dispossess holdover proceeding petitioner (landlord) sought to remove the respondent (tenant) from the premises upon the ground that the respondent's month-to-month tenancy had been terminated on December 1, 1968 pursuant to a 30 day notice as required by section 232-a of the Real Property Law. In that action this court rejected petitioner's contention of a tenancy from month to month, found instead a tenancy from year to year, which could be terminated on any annual expiration date, August 31st, upon six months prior notice, held the 30 day notice insufficient and dismissed the petition. . . .

   By petition and order to show cause both dated and served on August 31, 1970 petitioner has instituted this new summary dispossess holdover proceeding for the removal of the tenant. This petition is based upon an allegation that the respondent's year to year tenancy had been terminated on August 31, 1970 by virtue of the service upon the respondent of a six months written notice (a copy of which is annexed to the petition) terminating the tenancy on that day. (Paragraphs 2, 7 and 8 of Petition.)

   The pleadings put in issue the legal sufficiency of . . . the alleged six months written notice.

   At the outset it is apparent that even if, arguendo, the tenancy had expired on August 31, 1970, there could be no holdover until September 1, 1970. Therefore the petition dated and served on August 31, 1970 is jurisdictionally defective on its face and would have to be dismissed without prejudice. How​ever, in order to save the time of the court and the litigants, the court will decide the issue of the legal sufficiency of the notice on the merits.

   The notice is dated July 24, 1969, is addressed to the tenant by the landlord and reads as follows: 

'Gentlemen: 

This notice is being served upon you as a confirmation of all prior notices of our demand that you remove from the premises forthwith. 

It is our position that however the court rules on the pending appeal, and without prejudice to the rights of either party respecting the appeal and otherwise, and under all circumstances now pertaining, you have been afforded the six months notice referred to in Judge Myers' decision, if indeed, such a notice be required. That notice manifests itself as follows: 

1. The oral notice of December 1967. 

2. The certified letter of June, 1968, a copy of which is annexed hereto and made a part hereof. 

3. The 30 day notice served upon you on October 31, 1968, a copy of which is annexed hereto and made a part hereof. 

4. The pleadings of the Civil Court proceeding. Alternatively, this document is a 30 day notice to commence a new proceeding in September, 1969.'

   The certified letter of June 1968 from the petitioner [landlord] to the respondent reads as follows:

'Gentlemen: 

We refer to our several conversations beginning December, 1967, in which we advised you that the warehouse space you now occupy without lease or other agreement at our premises, 31-33 North Moore Street, New York City must be vacated by you at an early date. 

We now respectfully require that you vacate these premises on or before September 16, 1968. We are advised that we are required to give you only 30 days notice of termination; therefore we designate September 16 without prejudice or engagement, however, as to any prior date. Your kind cooperation will be greatly appreciated. 

    The 30 day notice served on October 31, 1968 reads as follows: 

'You are notified that the landlord elects to terminate your tenancy of the premises above described now held by you under monthly hiring; and that unless you remove from the said premises on the 31st day of November 1968 the day on which your term expires, the Landlord will commence summary proceedings under the Statute to remove you from said premises for the holding over after the expiration of your term.'

   Since summary proceedings are statutory there must be strict compliance with the statutory requirements (Folz v. Shalow, 16 N.Y.S. 942; Hedden v. Nederburg, 25 Misc. 722, 55 N.Y.S. 613).

   The Real Property Law requires written 30 days’ notices to terminate month to month tenancies in New York City (R.P.L. 232-a) and to terminate tenancies at will or by sufferance (R.P.L. 228). Section 232-a of the Real Property Law provides that a notice to terminate such a tenancy must be, 'in writing to the effect that the landlord elects to terminate the tenancy and that unless the tenant removes from such premises on the day on which his term expires the landlord will commence summary proceedings under the statute to remove such tenant therefrom.'

   Although Section 232-b which governs month to month tenancies outside of New York City does not require the said thirty day notice to be in writing, the notice must still be timely, definite and unequivocal and is has been held that a written notice is preferable although not mandatory (McGloine v. Dominy, 233 N.Y.S.2d 161; Boland v. Beebe, 186 Misc. 616, 62 N.Y.S.2d 8).

   It is well established that '* * * any notice in whatever form which terminates a tenancy of any kind must be timely, definite and unequivocal.' (Boland v. Beebe, supra, at p. 618, 62 N.Y.S.2d at p. 11).

   It is clear therefore that although Section 232-a R.P.L. provides only for the contents require​ments of a 30 day notice to terminate a tenancy from month to month, the contents requirements therein provided apply equally to a six months notice to terminate a tenancy from year to year. The statutes are merely a codification of the common law requirement that the notice must be timely, definite and unequivocal.

   When measured by this standard it is clear beyond peradventure that the so-called notice of July 24, 1969 and the prior notices of October 31, 1968 and June 18, 1968 therein referred to were insufficient to terminate this tenancy on its annual expiration date, August 31, 1970. Not once did any of the notices state, as it should have, that the landlord had elected to terminate the year to year tenancy on August 31, 1970 and that unless the tenant removed from the premises on that day the landlord would commence summary proceedings under the statute to remove it. Instead each notice purported to be a 30 day notice; the one dated June 18, 1968 demanded that the tenant remove from the premises on July 16, 1968; the one dated Octo​ber 31, 1968 demanded removal on November 31, 1968; and the one dated July 24, 1969 demanded removal 'forthwith' and gave notice that 'a proceeding' would be commenced in September 1969. Not only were all the notices untimely, indefinite and equivocal, but each subsequent notice was a waiver of the preceding one; for 'it has been held that giving a subsequent notice after the expiration of the first is, in effect, an admission that a tenancy still subsists, and is a waiver of the first notice.' (Morgan v. Powers, 83 Hun. 298, 302, 31 N.Y.S. 954, 956). As a matter of fact this court in the former proceeding had already found that the prior notice of October 31, 1968 was ineffectual and that a year to year tenancy did in fact subsist. That notice therefore cannot be revived. And it is equally clear that the prior oral notice of December, 1967 (of which no evidence has been submitted) and the prior letter notice of June 1968 also cannot be revived.

   We come then to petitioner's final argument, and that is, that no particular form of notice is necessary to terminate this tenancy from year to year as long as the petitioner has in one form or another made known to the respondent its desire to repossess its premises and that more than six months had elapsed. According to this theory all of the activities of the respondent to repossess its premises during the past two years or more, including the pleadings in the former dispossess proceeding, constituted sufficient notice to terminate the tenancy on August 31, 1970.

   Petitioner relies on the case of Adams v. City of Cohoes, 127 N.Y. 175, 28 N.E. 25, for the proposition that no notice is required and if any be required, it is sufficient that the tenant have notice that the landlord wants him out. However, that case is not analogous to the case at bar. In that case the tenant in possession under a tenancy from year to year had vacated the premises nine months before the annual expiration date without giving the required six months notice. In a prior action the landlord was granted a judgment for the rent for the full nine months of the unexpired term. The court in the Adams case held that the landlord was not entitled to any further rent beyond the nine months of the unexpired term. The tenant's removal from the premises prior to the six months notice period was the equivalent of notice and the term came to an end nine months after he moved out. No further notice need be given under such circumstances. That is not the situation at bar. Here the landlord seeks to terminate a year to year tenancy and remove a tenant from possession. Under such circumstances a definite, unequivocal six months notice to terminate the tenancy on a specific annual expiration date is required (Pugsley v. Aikin, 11 N.Y. 494).

   Mere knowledge by the tenant that the landlord wants him out is not sufficient notice in the instant case. There are innumerable tenants in New York who are wanted out by their landlords yet remain in possession despite extensive litigation.

   Since the requisite six months notice to terminate the tenancy was not given the petition is dismissed.

GARNER v. GERRISH

63 N.Y.2d 575 (1984)

Wachtler, J. 

 The question on this appeal is whether a lease which grants the tenant the right to terminate the agreement at a date of his choice creates a determinable life tenancy on behalf of the tenant or merely establishes a tenancy at will. The courts below held that the lease created a tenancy at will permitting the current landlord to evict the tenant. We granted the tenant's motion for leave to appeal and now reverse the order appealed from.

 In 1977 Robert Donovan owned a house located in Potsdam, New York. On April 14 of that year he leased the premises to the tenant Lou Gerrish. The lease was executed on a printed form and its appears that neither side was represented by counsel. The blanks on the form were filled in by Donovan who provided the names of the parties, described the property and fixed the rent at $100 a month. With respect to the duration of the tenancy the lease provides it shall continue "for and during the term of quiet enjoyment from the first day of May, 1977 which term will end — Lou Gerrish has the privilege of termination [sic] this agreement at a date of his own choice" (emphasis added to indicate handwritten and typewritten additions to the printed form). The lease also contains a standard reference to the landlord's right to reentry if the rent is not timely paid, which is qualified by the handwritten statement: "Lou has thirty days grace for payment". 

 Gerrish moved into the house and continued to reside there, apparently without incident, until Donovan died in November of 1981. At that point David Garner, executor of Donovan's estate, served Gerrish with a notice to quit the premises. When Gerrish refused, Garner com​menced this summary proceeding to have him evicted. Petitioner contended that the lease created a tenancy at will because it failed to state a definite term. In his answering affidavit, the tenant alleged that he had always paid the rent specified in the lease. He also contended that the lease granted him a tenancy for life, unless he elects to surrender possession during his lifetime.

 The County Court granted summary judgment to petitioner on the ground that the lease is "indefinite and uncertain * * * as regards the length of time accorded respondent to occupy the premises. Although the writing specifies the date of commencement of the term, it fails to set forth the duration of continuance, and the date or event of termination". The court concluded that the original landlord leased the premises to the tenant "for a month-to-month term and that petitioner was entitled to terminate the lease upon the death of the lessor effective upon the expiration of the next succeeding monthly term of occupancy". In support of its decision the court quoted the following statement from our opinion in Western Transp. Co. v Lansing (49 NY 499, 508): "A lease * * * for so long as the lessee shall please, is said to be a lease at will of both lessor and lessee".

 The Appellate Division affirmed for the same reasons in a brief memorandum (99 AD2d 608).

 On appeal to our court, the parties concede that the agreement creates a lease. The only question is whether it should be literally construed to grant to the tenant alone the right to terminate at will, or whether the landlord is accorded a similar right by operation of law.

 At early common law according to Lord Coke, "when the lease is made to have and to hold at the will of the lessee, this must be also at the will of the lessor" (1 Co Litt, § 55a). This rule was generally adopted in the United States during the 19th century and at one time was said to represent the majority view * * *. However, it was not universally accepted (see, e.g., Effinger v Lewis, 32 Penn 367; Gunnison v Evans, 136 Kan 791; Thompson v Baxter, 107 Minn 122) and has been widely criticized, particularly in this century, as an antiquated notion which violates the terms of the agreement and frustrates the intent of the parties (1 Tiffany, Real Property [3d ed], § 159; 1 American Law of Real Property [Casner ed, 1952], § 3.30; Schoshinski, American Law of Landlord and Tenant, § 2:7; see, also, Restatement, Property 2d, Landlord and Tenant, § 1.6).

 It has been noted that the rule has its origins in the doctrine of livery of seisin (Tiffany, op cit , § 159; Effinger v Lewis, supra), which required physical transfer of a clod of earth, twig, key or other symbol on the premises in the presence of witnesses, to effect a conveyance of land (2 Blackstone's Comm, pp 315, 316; Black's Law Dictionary [Fourth ed], p 1084). Although this ceremony was not required for leases, which were generally limited to a specified term of years, it was necessary to create a life tenancy which was viewed as a freehold interest. Thus, if a lease granting a tenant a life estate was not accompanied by livery of seisin, the intended conveyance would fail and a mere tenancy at will would result. The corollary to Lord Coke's comment is that the grant of a life estate would be enforceable if accompanied by livery of seisin and the other requisites for a conveyance. Because such a tenancy was terminable at the will of the grantee, there was in fact no general objection at common law to a tenancy at the will of the tenant. The express terms of a lease granting a life tenancy would fail, and a tenancy at will would result, only when livery of seisin, or any other requirement for a conveyance, had not been met (see, generally, Tiffany, op cit , § 159; Effinger v Lewis, supra; Tennant v Tennant Mem. Home, 167 Cal 570; Myers v East Ohio Gas Co., 51 Ohio St 2d 121).

 Because livery of seisin, like the ancient requirement for a seal, has been abandoned, commentators generally urge that there is no longer any reason why a lease granting the tenant alone the right to terminate at will, should be converted into a tenancy at will terminable by either party (Tiffany, op cit , § 159; 1 American Law of Property, op cit , § 3.30; Schoshinski, op cit , § 2:16, pp 61, 62). The Restatement adopts this view and provides the following illustration: "L leases a farm to T 'for as long as T desires to stay on the land'. The lease creates a determinable life estate in T, terminable at T's will or on his death." (Restatement, Property 2d, Landlord and Tenant, § 1.6, Comment, g, Illustration 6.) This rule has increasingly gained acceptance in courts which have closely exam​ined the problem (Myers v East Ohio Gas Co., supra; Collins v Shanahan, 523 P2d 999 [Col]; Thompson v Baxter, supra; Gunnison v Evans, supra; Effinger v Lewis, supra).

 This court has never specifically addressed the issue. In 1872 we applied the Coke dictum by analogy, and without attribution, in Western Transp. Co. v Lansing (49 NY 499, supra). The case did not deal with a tenant's right to ter​mi​nate a lease, but with the right of a tenant to renew a lease beyond its initial term "for such further time, after the expiration of said term, as said party of the second part (the lessee) shall choose or elect" (Western Transp. Co. v Lan​sing, supra, at p 502). The initial term was for 15 years. At its expiration the original lessor had died and the lessee had assigned the lease to a corporate tenant which sought specific per​for​mance of the right to renew. Although on that occasion the assignor only requested renewal for an additional 15 years, we held that the renewal clause itself was indefinite and unenforceable. In the course of the opinion we observed (at p 508) that the renewal clause "is similar to a provision for such time as both parties please * * * or a lease giving a right to occupy as long as lessee pleases * * * A lease for so long as both parties shall please, or for so long as the lessee shall please, is said to be a lease at the will of both lessor and lessee".

 Several years later, however, in Hoff v Royal Metal Furniture Co. (117 App Div 884), where the initial term of the lease was for one year renewable "from year to year" by the tenant "its successors or assigns", our earlier Western Transp. case was held by the Appellate Division to pose no obstacle to enforcing the original tenant's request for a one-year renewal made during the life of the lessor who had signed the lease. On appeal to this court we affirmed without opinion (189 NY 555). These cases illustrate that seemingly perpetual leases are not favored by the law, and will not be enforced unless the lease clearly grants to the tenant or his successors the right to extend beyond the initial term by renewing indefinitely.

 In the case now before us the lease does not provide for renewal, and its duration cannot be said to be perpetual or indefinite. It simply grants a personal right to the named lessee, Lou Gerrish, to terminate at a date of his choice, which is a fairly typical means of creating a life tenancy terminable at the will of the tenant (Restatement, Property 2d, op cit , Illustration 6; Collins v Shanahan, supra). Thus the lease will terminate, at the latest, upon the death of the named lessee. The fact that it may be terminated at some earlier point, if the named tenant decides to quit the premises, does not render it indeterminate. Leases providing for termination upon the occurrence of a specified event prior to the completion of an otherwise fixed term, are routinely enforced even when the event is within the control of the lessee (Schoshinski, op cit , § 2:7, pp 41-42).

 In sum, the lease expressly and unambiguously grants to the tenant the right to terminate, and does not reserve to the landlord a similar right. To hold that such a lease creates a tenancy ter​mi​nable at the will of either party would violate the terms of the agreement and the express intent of the contracting parties.

 Accordingly, the order of the Appellate Division should be reversed and the petition dismissed.

[All concur]

MANHATTAN MANSIONS v. MOE'S

149 Misc. 2d 43 (1990)

Joan B. Lobis, J.

 In this commercial nonpayment proceeding petitioner is the assignee of a lease for portions of a premises at 24-36 Watts Street in New York City. Respondent's pizza and coffee shop occupies a portion of the area covered by the above-mentioned lease pursuant to a separate lease agreement which indicates that the pre​mises are to be used for the sale and service of pizza. At issue is the effect of a series of leaks into the shop on the tenant's duty to pay rent. Although the amount of rent owed prior to February 1990 is disputed, respondent admits not paying rent from February of this year at the rate of $3,418.76. A motion to amend to conform the pleadings to the proof is granted and the petition and answer are amended through the date of trial.

   Respondent is a small shop that caters to taxi drivers, other transient workers and students in the area. Its busiest times are the early morning breakfast hour, lunchtime and the after-school period. Apparently, water from the bathroom of the residential apartment directly above has been leaking into the kitchen of the coffee shop since August of 1989. The frequency and severity of the leak has varied. The landlord undertook repairs in the fall or early winter, but leaks began again in January of 1990. The landlord's agent testified that it was finally determined that the source of the leak was the shower in the apartment above, and a new bottom to the shower was installed sometime in early June 1990.

   Respondent's witnesses testified credibly that they were forced to periodically close the store to mop up the water. Although the landlord's witnesses claimed they did not see any evidence of a leak, repairs were done and the landlord's observations of the operation of the store were infrequent. Respondent established that business was curtailed because of the presence of leaks. Respondent testified to a major problem in January when water was all over the shop. Although another leak of this magnitude apparently did not reoccur, minor leaking occurred with regularity. From May of this year through the time of trial the problem occurred several times a week for 45 minutes to one hour. The leak affected the area around the grill making preparation of food impossible, and forcing the respondent to close the shop until it was cleaned up.

   It is clear that the defense of a breach of the warranty of habitability is not available to respondent. The warranty of habitability con​tained in Real Property Law § 235-b is appli​cable only to residential tenants. But the land​lord cannot recover the full amount of rent in a commercial setting if the tenant has been actually or constructively evicted from either the whole or a part of the leasehold (see, Barash v Pennsylvania Term. Real Estate Corp., 26 NY2d 77 [1970]; Fifth Ave. Bldg. Co. v Kernochan, 221 NY 370 [1917]). An eviction has been defined by the Barash court as "a wrongful act by the landlord which deprives the tenant of the beneficial enjoyment or actual possession of the demised premises". (Barash v Pennsylvania Term. Real Estate Corp., supra, at 82.) An actual eviction takes place when acts of the landlord cause a physical expulsion or exclusion from the premises. A constructive eviction occurs when there is an abandonment by the tenant because the continued beneficial use of the premises is impossible. In other words, in an actual eviction the tenant is physically unable to occupy the space, but a constructive eviction happens because the tenant has been forced to vacate.

   It is well settled that an actual eviction can be partial or total. Examples of partial actual eviction are: lost use of a vault space (Fifth Ave. Bldg. Co. v Kernochan, 221 NY 370 [1917], supra); lost use of an easement (487 Elmwood v Hassett, 107 AD2d 285 [4th Dept 1985]); lost access to a freight elevator (132 Spring St. Assocs. v Helversen Enters., NYLJ, May 18, 1990, at 21, col 1 [App Term, 1st Dept]; Broadway-Spring St. Corp. v Berens Export Corp., 12 Misc 2d 460); loss of light and air (Schulte Realty Co. v Pulvino, 179 NYS 371 [App Term, 1st Dept 1919]); and loss of an entrance (Seigel v Neary, 38 Misc 297 [App Term 1902]).

   Courts have held that constructive evictions have occurred where there was a loss of venti​lation (Barash v Pennsylvania Term. Real Estate Corp., 26 NY2d 77 [1970], supra); proximity to an open sewer (Sully v Schmitt, 147 NY 248 [1895]); persistent harmful and offensive odor (Tallman v Murphy, 120 NY 345 [1890]); defective plumbing (Lathers v Coates, 18 Misc 231 [App Term 1896]); and water leaks (Rahman v Sylvester, NYLJ, Sept. 18, 1989, at 25, col 5 [Civ Ct, Kings County]).

   Until several recent cases it was generally held that no constructive eviction could be found if the leasehold had not been totally abandoned. Therefore, even where the tenant was construc​tively evicted only from part of the premises, the tenant would have to abandon the entire premises in order to have redress in a summary proceeding. Where the tenant had nowhere else to go, he or she was not only relegated to make do with only a portion of the premises, but was also relegated to a lengthy plenary proceeding for relief. Thus a landlord could create or allow a condition to render any part of the premises untenantable with impunity without any effect on the landlord's ability to collect rent. The Appellate Division, First Department, in the case of Minjak Co. v Randolph (140 AD2d 245, 248 [1988]), however held that "the tenants were entitled to avail themselves of the doctrine of constructive eviction based on their abandon​ment of a portion of the premises." Minjak involved a commercial lease for loft space, used for combined commercial and residential purposes, in which the tenant was unable to use that portion of the space set aside as a music studio due to dust and other problems created by petitioner's construc​tion in the building. In holding that relief was available for partial constructive eviction, the Minjak court carefully pointed out that the rule of constructive eviction—derived from Edgerton v Page (20 NY 281 [1859])—is not that the tenant is barred from relief unless he has entirely abandoned the premises, but rather is barred from relief where he occupies the entire premises. As the Minjak court was ineluctably led to conclude, nothing in this rule is contrary to a holding that where a partial abandonment has been necessitated, there is a partial con​struc​tive eviction.

   Certainly no basis exists for allowing the defense in commercial tenancies which include residential use, and not in ordinary commercial tenancies (see, 114 Fifth Ave. Assocs. v Satnet Inc., NYLJ, Aug. 14, 1989, at 25, col 6 [Civ Ct, NY County]). And indeed, nothing in Minjak (supra) would indicate such an intent by the Appellate Division. The court's reasoning is based on the need to provide relief where the wrongdoing of the landlord has necessitated an abandonment of some portion of the premises. No mention is made of the residential nature of the tenancy as an essential aspect of the court's holding. In fact, though Minjak deals with a situation including both commercial and residen​tial aspects, the portion of the premises which were abandoned in that case was the music studio—not the residential portion of the loft. In addition, references to Mr. Page's injury "in the prosecution of his business" in Edgerton v Page (supra, at 282), on which the Minjak court leans, would seem to indicate a commercial tenancy there. While the court in Edgerton did not find that a partial constructive eviction had occurred, that finding was based entirely on the fact that the defendant had never abandoned any part of the premises. The underlying implication that had there been an abandonment of some portion of the premises the court would have found a partial constructive eviction, is quite clear.

    It was not disputed that the petitioner was aware of the reoccurrence of the leak as of January 1990, and had a duty to repair the leak. The leak was not corrected. Respondent was deprived of the beneficial use of the tenancy since the leak was primarily around the grill area, preventing respondent from being able to prepare or serve food, and thus was prevented from operating as a restaurant. Respondent's repeated need to close the shop is in essence a partial abandonment of the premises. The record establishes however that this did not occur with sufficient frequency to amount to an abandon​ment until May 1990. Petitioner is therefore entitled to a judgment of possession and for rent arrears in the amount of $3,418.76 for the months of January, February, March and April for a total of $13,675.04, plus arrears for the period of July 1989 through December 1989 totaling $4,526.16 for a total money judgment of $18,201.20.

   Warrant stayed five days after service of a copy of the judgment with notice of entry and filing proof of service with the clerk of court. Petitioner's request for legal fees is denied since respondent prevailed in part. Respondent's counterclaim is denied since there is no reci​procal right to attorney's fees absent statute or agreement.

Restatement (Second) of Contracts, §237 and §246.

§237. Effect on other party's duties of a failure to render performance
 [I]t is a condition of each party's remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.

§246. Effect of acceptance as excusing the non-occurrence of a condition

 (1) Except as stated in Subsection (2), an obligor's acceptance or his retention for an unrea​sonable time of the obligee's performance, with knowledge of or reason to know of the non-occurrence of a condition of the obligor's duty, operates as a promise to perform in spite of that non-occurrence, * * *

 (2) If at the time of its acceptance or retention the obligee's performance involves such attach​ment to the obligor's property that removal would cause material loss, the obligor's acceptance or retention of that performance operates as a promise to perform in spite of the non-occurrence of the condition, * * *, only if the obligor with knowledge of or reason to know of the defects manifests assent to the performance.

HOLY PROPERTIES LIMITED  v. KENNETH COLE PRODUCTIONS, Inc.

87 N.Y. 2d 130 (1995)

Simons, Judge.

   In 1985, defendant Kenneth Cole Productions, Inc. entered into a written lease for premises in a commercial office building located at 29 West 57th Street in Manhattan.  The term was to commence on January 1, 1985 and end on December 31, 1994.  In December 1991, fol​lowing a change of owners and an alleged deterioration in the level and quality of building services, defendant vacated the premises.  Shortly thereafter, the new owner, plaintiff Holy Properties Limited, L.P., commenced a summary eviction proceeding against defendant for the nonpayment of rent.  It obtained a judgment and warrant of eviction on May 19, 1992 and subsequently instituted this action seeking rent arrears and damages. At trial defendant asserted, as an affirmative defense, that plaintiff had failed to mitigate damages by deliberately failing to show or offer the premises to prospective replacement tenants.  Supreme Court entered judgment for plaintiff, holding that defendant had breached the lease without cause and that plaintiff had no duty to mitigate damages.  The Appellate Division affirmed.

   The issue is whether, on these facts, the land​lord had a duty to mitigate its damages after the tenant's abandonment of the premises and subsequent eviction.

   The law imposes upon a party subjected to injury from breach of contract, the duty of making reasonable exertions to minimize the injury (Wilmot v. State of New York, 32 N.Y.2d 164, 168-169, 344 N.Y.S.2d 350, 297 N.E.2d 90; Losei Realty Corp. v. City of New York, 254 N.Y. 41, 47, 171 N.E. 899).  Leases are not subject to this general rule, however, for, unlike executory contracts, leases have been histori​cally recognized as a present transfer of an estate in real property (see, Becar v. Flues, 64 N.Y. 518, 520; Reichert v. Spiess, 203 App.Div. 134, 139, 196 N.Y.S. 466; see also, Centurian Dev. v. Kenford Co., 60 A.D.2d 96, 400 N.Y.S.2d 263).  Once the lease is executed, the lessee's obli​gation to pay rent is fixed according to its terms and a landlord is under no obligation or duty to the tenant to relet, or attempt to relet abandoned premises in order to minimize damages (2 Rasch, New York Landlord and Tenant s 26:22 [3d ed 1988] ).

   When defendant abandoned these premises prior to expiration of the lease, the landlord had three options:  (1) it could do nothing and collect the full rent due under the lease (Becar v. Flues, 64 N.Y. 518, supra; Sancourt Realty Corp. v. Dowling, 220 App.Div. 660, 222 N.Y.S. 288), (2) it could accept the tenant's surrender, reenter the premises and relet them for its own account thereby releasing the tenant from further liability for rent, or (3) it could notify the tenant that it was entering and reletting the premises for the tenant's benefit.  If the landlord relets the premises for the benefit of the tenant, the rent collected would be apportioned first to repay the landlord's expenses in reentering and reletting and then to pay the tenant's rent obligation (see, lease para 18;  Underhill v. Collins, 132 N.Y. 269, 30 N.E. 576;  Centurian Dev. v. Kenford Co., supra ).  Once the tenant abandoned the premises prior to the expiration of the lease, however, the landlord was within its rights under New York law to do nothing and collect the full rent due under the lease (see, Becar, 64 N.Y. 518, supra; Underhill v. Collins, 132 N.Y. 269, 30 N.E. 576, supra; Matter of Hevenor, 144 N.Y. 271, 39 N.E. 393).

   Defendant urges us to reject this settled law and adopt the contract rationale recognized by some courts in this State and elsewhere.  We decline to do so.  Parties who engage in trans-actions based on prevailing law must be able to rely on the stability of such precedents. In business transactions, particularly, the certainty of settled rules is often more important than whether the established rule is better than another or even whether it is the "correct" rule (see, Maxton Bldrs. v. Lo Galbo, 68 N.Y.2d 373, 381, 509 N.Y.S.2d 507, 502 N.E.2d 184).  This is perhaps true in real property more than any other area of the law, where established precedents are not lightly to be set aside (Heyert v. Orange & Rockland Utils., 17 N.Y.2d 352, 360, 271 N.Y.S.2d 201, 218 N.E.2d 263).

   Defendant contends that even if it is liable for rent after abandoning the premises, plaintiff terminated the landlord-tenant relationship shortly thereafter by instituting summary proceedings.  After the eviction, it maintains, its only liability was for contract damages, not rent, and under contract law the landlord had a duty to mitigate.  Although an eviction terminates the landlord-tenant relationship, the parties to a lease are not foreclosed from contracting as they please (see, International Publs. v. Matchabelli, 260 N.Y. 451, 454, 184 N.E. 51; Mann v. Ferdinand Munch Brewery, 225 N.Y. 189, 194, 121 N.E. 746;  Hall v. Gould, 13 N.Y. 127, 133- 134).  If the lease provides that the tenant shall be liable for rent after eviction, the provision is enforceable (id.).

   In this case, the lease expressly provided that plaintiff was under no duty to mitigate damages and that upon defendant's abandonment of the premises or eviction, it would remain liable for all monetary obligations arising under the lease (see, lease para 18).

   Accordingly, the order of the Appellate Division should be affirmed, with costs. [All concur.]

HOAG v. HOAG
213 Mass. 50, 99 N.E. 521 (1912)

 Hammond, J. 


The only question is whether, under the deed from McKnight and Churchill, the grantees, being then husband and wife, took an estate by entirety. If they did, then the petition should be dismissed; otherwise there should be partition. 

   At common law, 'if an estate be given to a plurality of persons, without adding any restric​tive, exclusive or explanatory words, as if an estate be granted to A. and B. and their heirs, this makes them immediately joint tenants in fee of the lands.' 2 Blackstone Commentaries 180. But where in a deed to two or more persons there was express language indicating that joint tenancy was not intended, then there was a tenancy in common. 2 Blackstone Commen​taries 193.  [A 1783 state statute], being the first upon the subject, after reciting that 'the principle of survivorship established by the rules of the common law in cases where lands and other real estate are, or may be held, in joint tenancy has been found by experience to work great injustice in various instances, and that the reasons, upon which the said principle was originally founded, have long ceased to exist,' declared (section 4) that 'the said principle of survivorship shall no longer be in force in this commonwealth.' But this act seems to have been subsequently regarded as a little too drastic, and it was repealed by [a 1785 statute], which restored the existence of joint tenancy, but provided in substance (section 4) that all con​vey​ances and devises of lands made to two or more persons shall be construed to create estates in common unless it be expressed therein that the grantees shall take a joint estate. And thus the law so far as now material continued until [the 1885 statute], hereinafter to be consi​dered…. It was early adjudged that the statute of 1785 did not include grants and devises to husband and wife (Shaw v. Hearsey, 5 Mass. 521)….

   By [the 1885 statute], however, an amendment was made. [As amended, it reads] as follows:

   [§5] 'Convey​ances and devises of lands made to two or more persons, or to husband and wife, shall be construed to create estates in common and not in joint tenancy, unless it is expressed in such conveyance or devise that the grantees or devisees shall take the lands jointly, or as joint tenants or in joint tenancy, or to them or the survivor of them.'

   [§6] 'The preceding section shall not apply to … a devise or conveyance in which it manifestly appears from the terms of the instrument that it was intended to create an estate in joint tenancy.' 

* * * 

   The deed under consideration was made in 1893, and therefore must be construed in the light of that statute so far as applicable. Did the grantees, being husband and wife, take an estate by entirety? 

   From the history of the legislation upon this subject, starting with St. 1785, c. 62, and ending in St. 1885, c. 237, it plainly appears that it was not the intention to abolish tenancy in common or joint tenancy, or tenancy by entirety, nor in any way to change the common-law charac​teristics of either. Each remained as before, as a lawful mode of holding real estate. The simple purpose was to change the rules of construction of the language used in conveyances and devises of real estate. And the change was to be in the presumption arising out of such language. Whereas at common law the presumption (in the absence of an expression of a contrary intent) was that a joint tenancy was created, under the statute the presumption (in the absence of an expression of a contrary intent) was that a tenancy in common was created. 

   In the law as to presumption, tenancy in com​mon was substituted for joint tenancy. The distinction was made between a tenancy in common and a joint tenancy, and not between the usual form of joint tenancy existing between two or more persons and that form existing between husband and wife. 

   In the deed in question the grantees are described as husband and wife. The grantors must be taken therefore to have known that this relation existed. They were making a deed to husband and wife and they knew it. The habendum is to the grantees 'as joint tenants in joint tenancy, and to the survivor of them and their and such survivors, heirs and assigns, to their own use and behoof forever.' The language is almost exactly like that set forth in St. 1885, c. 237, and it plainly indicates that there is not to be an estate in common. Under the statute therefore no estate in common is created. The statute goes no further. It has performed its function. In going further and determining what kind of estate the grantees took, we can get no help from it, but must be guided by the common-law principles of construction appli​cable to such matters. 

   There can be no doubt that the language used in the habendum is such as would create a joint tenancy as between grantees other than husband and wife. 

   There is a conflict of authority as to whether husband and wife can hold lands granted to them jointly during coverture in simple joint tenancy as distinguished from an estate by entirety, although partly on account of the disinclination in many of the states of the Union to favor the latter estate and partly on account of the various statutes changing the marital rights of women as respects property, the general weight of authority seems to favor the proposition that it is possible so to word a deed as to create such an estate in them. See for collections of the authorities the note to Hardenbergh v. Harden​bergh, 18 Am. Dec. 371, 377, and 15 Am. & Eng. Encyc. (2d Ed.) 846. 

   But however that may be, one of the principal common-law rules of construction upon this subject is that the same words of conveyance which would make other grantees joint tenants will make a husband and wife joint tenants by entirety. Green v. King, 2 W. Bl. 121. Such is presumed to be the intention. While it is sometimes said that an estate by entirety is not a simple joint tenancy (as indeed it is not), still the two very much resemble each other, the only practical difference being the inability of either spouse to sever the joint tenancy. And in this commonwealth the former estate has been described as a species of the latter. Thus Field, J., in Pray v. Stebbins, 141 Mass. 219, 221, 4 N. E. 824, 825 (55 Am. Rep. 462), says: 'This tenancy by entireties is essentially a joint tenancy modified by the common-law doctrine that husband and wife are one person.' See also Pease v. Whitman, 182 Mass. 363, 364, 65 N. E. 795; Hayward v. Cain, 110 Mass. 273, 279; Wales v. Coffin, 13 Allen, 213, 215. And in Morris v. McCarty, 158 Mass. 11, 12, 32 N. E. 938, 939, where in a deed given in 1886 the habendum was to the grantees 'as tenants by the entirety and not as tenants in common,' the grantees being supposed to be husband and wife but not such in fact, it was held that the grantees took as tenants in common. In that case the court said: 'An estate in entirety is an estate in joint tenancy, but with the limitation that during their joint lives neither the husband nor the wife can destroy the right of survivorship without the assent of the other. * * * The doctrine of survivorship is the distinguishing incident of title by joint tenancy.' 

   We are of opinion that in the deed before us the grantees did not take as tenants in common but jointly as husband and wife, and that the nature of the estate taken, therefore, was not simply such a kind of joint estate as would have resulted if the grantees had not been husband and wife, but the kind of joint estate commonly taken by husband and wife; in other words that the grantees took not as simple joint tenants, but as tenants by entirety. 

  Petition dismissed. 

From N.Y. Estates, Powers and Trusts Law
 § 6-2.2.  When estate is in common, in joint tenancy or by the entirety
 (a) A disposition of property to two or more persons creates in them a tenancy in common, unless expressly declared to be a joint tenancy.

 (b) A disposition of real property to a husband and wife creates in them a tenancy by the entirety, unless expressly declared to be a joint tenancy or a  tenancy in common.

 * * *

(d) A disposition of real property … to persons who are not legally married to one another but who are described in the disposition as husband and wife creates in them a joint tenancy, unless expressly declared to be a tenancy in common. 

PRARIO v. NOVO
168 Misc.2d 610, 645 N.Y.S.2d 269 (Sup.Ct. Westchester County 1996)

  Joan B. Lefkowitz, Justice. 

   Plaintiff sues for a declaration of rights that he is a joint tenant of certain real property, entitled to fifty (50) percent of the proceeds of any sale and for partition and sale.  

   Plaintiff and his wife, Ines, who died January 10, 1995, are grantees of the subject real property along with defendants, who are the daughter of plaintiff and son-in-law, respec​tively. The deed into the grantees, dated October 15, 1981, from one Claire Nichols, states in the granting clause to "Rinaldo Prario and Ines Prario, His wife ... and Guy P. Novo and Celia P. Novo, His wife ... the Prarios and the Novos to take as joint tenants with right of survivor​ship, among all four of said individuals." 

   Plaintiff urges that the grant into himself and wife constituted a tenancy by the entirety and that he is now seized of a one-half interest in the property.  Defendants argue that the intent of the parties was that the survivor would succeed to the interests of those who predeceased him or her, that plaintiff presently owns a one-third interest and that an oral agreement not to parti​tion during the lifetimes of the grantees was made.  Plaintiff moves for summary judgment.  Defendants cross-move for sanctions. 

   While it is true that an agreement not to partition is a valid defense to a partition action (McNally v. McNally, 129 A.D.2d 686, 514 N.Y.S.2d 449 (2d Dep't 1987)), if, as here, the agreement is not in writing, its enforcement is barred by the statute of frauds. General Obligations Law § 5-703(1) [additional citations omitted].

   A grant of real property to a husband and wife creates a tenancy by the entirety "unless expressly declared to be a joint tenancy or tenancy in common."  Estates, Powers & Trusts Law § 6-2.2(b).  A joint tenancy is subject to partition during the lifetimes of the joint tenants (24 N.Y.Jur.2d, Cotenancy & Partition, § 33;  3A Warren's Weed, New York Real Property, Partition, § 3.03;  id., vol. 2A, Joint Tenants, § 4.01) whereas a tenancy by the entirety cannot be divided absent consent of both spouses or upon a divorce (24 N.Y.Jur.2d, Cotenancy & Partition, §§ 38, 56;  3A Warren's Weed, supra, Partition, § 3.12). 

   A tenancy by the entirety can only be created in real property by grant to husband and wife and means that the married couple take title as one person and the right of survivorship inheres from the original grant.  Matter of Klatzl, 216 N.Y. 83, 86-87, 110 N.E. 181 (1915);  Bertles v. Nunan, 92 N.Y. 152 (1883);  5A Warren's Weed, New York Real Property, Tenancy By Entirety, §§ 1.01, 1.02, 1.05, 2.02.  The tenancy by the entirety can be changed by voluntary act of the couple, divorce or death. 

   A joint tenancy creates a right of survivorship.  2A Warren's Weed, New York Real Property, Joint Tenants, § 1.03. It, however, can be changed by conveyance or partition without the assent of other joint tenants. 

   A grant to grantees as husband and wife and also to a third or additional persons, creates a tenancy by the entirety as to the husband and wife and a tenancy in common as to the other grantees. Bartholomew v. Marshall, 257 App. Div. 1060, 13 N.Y.S.2d 568 (3rd Dept.1939);  Price v. Pestka, 54 App.Div. 59, 66 N.Y.S. 297 (2d Dep't 1900);  24 N.Y.Jur.2d, Cotenancy & Partition, § 46.  A grant to a husband and wife that says as joint tenants and not as tenants in common creates a joint tenancy and not a tenancy by the entirety.  Jooss v. Fey, 129 N.Y. 17, 29 N.E. 136 (1891).  A grant to two married couples as tenants by the entirety results in two tenancies by the entirety, with each couple owning one-half. Price v. Pestka, supra, 54 App.Div. 59, 66 N.Y.S. 297.  A grant to a married couple and third-person jointly and not as tenants in common creates a joint tenancy with each person having a one-third interest.  Kurpiel v. Kurpiel, 50 Misc.2d 604, 271 N.Y.S.2d 114 (Supreme Ct.Nassau 1966).  But a grant to a married couple and third-person jointly has been held to create a tenancy by the entirety with a one-half interest and joint tenant with a one-half interest.  Matter of Buttonow, 49 Misc.2d 445, 267 N.Y.S.2d 740 (Supreme Ct.Queens 1966).  In Schwab v. Schwab, 280 App.Div. 139, 112 N.Y.S.2d 354 (4th Dep't 1952) a grant to four persons, two sets of married individuals, as joint tenants was held to create a joint tenancy in an action by the heir of one of the three deceased joint tenants against the survivor (Record on Appeal No. 899, 4th Dep't as maintained by the Supreme Court Library in White Plains).  The court declared the survivor to be the owner of the full interest.  However, the Court did not have to answer whether each set of married persons took as tenants by the entirety as that determination was not necessary to the decision (280 App.Div. at 141, 112 N.Y.S.2d 354). 

   The "language in a deed must be so interpreted and applied as to be meaningful and valid."  Lipton v. Bruce, 1 N.Y.2d 631, 636, 154 N.Y.S.2d 951, 136 N.E.2d 900 (1956);  Real Property Law § 240(3).  Generally, the interests obtained from the deed are construed in accor​dance with the language contained in the instru​ment and parol proof is inadmissible to vary or contradict its terms.  43 N.Y.Jur.2d, Deeds, § 241. 

   Plaintiff urges that any factual issues can be dealt with after the sale of the property with adjustments made in an accounting.  Goldberg v. Goldberg, 173 A.D.2d 679, 570 N.Y.S.2d 333 (2d Dep't 1991);  24 N.Y.Jur.2d, Cotenancy & Partition, §§ 242-47.  This result, of course, begs the issue of what interest the plaintiff actually holds and does not take into account the fact that the defendants and their teenage son reside at the premises.  Plaintiff and his deceased wife, while alive, also resided at the premises from the date of purchase. Plaintiff no longer resides at the subject property.  The parties sharply dispute the monetary amount of their contributions over the years. 

   While the language in the deed under review is subject to differing interpretations as to whether two tenancy by the entireties were created or four joint tenancies, the Court concludes that what was created by the terms of the deed was a joint tenancy among all four persons.  This is clearly demonstrated by use of the phrase "as joint tenants with right of survivorship, among all four of said individuals" (emphasis added).  Jooss v. Fey, supra, 129 N.Y. 17, 29 N.E. 136;  Schwab v. Schwab, supra, 280 App.Div. 139, 112 N.Y.S.2d 354;  Kurpiel v. Kurpiel, supra, 50 Misc.2d 604, 271 N.Y.S.2d 114. Estates, Powers & Trusts Law § 6-2.2(b).  Therefore, no triable issue of fact exists as to the meaning of the language in the deed.  Consequently, plaintiff is declared the owner as joint tenant of a one-third interest and the defendants as owners of a two-third's interest as joint tenants. 

   Plaintiff, therefore, is entitled to maintain this action for partition.  Real Property Actions & Proceedings Law § 901(1).  Defendants do not oppose upon the ground of "great prejudice to the owners."  Ibid.  However, rather than grant partition outright with an accounting to follow, the Court believes it would be more equitable and fair to appoint a referee to hear and report on the computations involved prior to any actual sale.  * * *

  The motion is granted to the extent indicated herein and is otherwise denied. 

 The cross-motion is denied. 

KOLB v. ANISIS
104 A.D.2d 399, 478 N.Y.S.2d 720 (2d Dept. 1984)

MEMORANDUM BY THE COURT. 

    In October, 1963, plaintiffs, as husband and wife, acquired title to the premises in issue as tenants by the entirety.  In July, 1970, defendant acquired plaintiff Hedy Kolb's interest in the subject premises by a Sheriff's deed as a result of a judgment having been entered by defendant against Hedy Kolb in the sum of $1,000.  For a period in excess of 10 years preceding the com​mencement of this action, plaintiffs remained in possession of the premises, and they also collec​ted rents therefrom.  It is alleged that at no time during that period did defendant either occupy the premises or receive rents therefrom. 

   This action was initiated by plaintiffs in 1982 to establish their title to the property in issue, free and clear of any claim by defendant, upon a claim of adverse possession.  Plaintiffs moved for summary judgment. In opposition, defendant argued that because Adolf Kolb at all times retained his title to the premises as a tenant by the entirety, he could not be evicted and a partition action was not available, so that plaintiffs continued possession of the premises could not be adverse as to defendant.  Special Term, apparently accepting this rationale, denied the motion for summary judgment.  We now affirm, but upon a different basis. 

   When defendant acquired Hedy Kolb's interest in the premises by a Sheriff's deed, he became a tenant in common with Adolf Kolb, subject to Adolf's right of survivorship (Finnegan v. Humes, 252 A.D. 385, 299 N.Y.S. 501, affd. 277 N.Y. 682, 14 N.E.2d 389; Ryan v. Fitz​simmons, 57 A.D.2d 922, 395 N.Y.S.2d 49;  5A Warren's Weed, New York Real Property [4th ed.], Tenancy by Entirety, § 4.03;  24 NY Jur.2d, Cotenancy and Partition, § 53). Defendant thus acquired the rights of a tenant in common, inter alia, to share in the possession and rental income of this two-family house that constituted the premises.  Although defendant's interest could be extinguished by the adverse possession of another, RPAPL 541 provides:   

§ 541. Adverse possession, how affected by relation of tenants in common

   "Where the relation of tenants in common has existed between any persons, the occupancy of one tenant, personally or by his servant or by his tenant, is deemed to have been the possession of the other, not​with​standing that the tenant so occu​pying the premises has acquired another title or has claimed to hold adversely to the other. But this presumption shall cease after the expiration of ten years of continuous exclusive occupancy by such tenant, per​sonally or by his servant or by his tenant, or immediately upon an ouster by one tenant of the other and such occupying tenant may then commence to hold adversely to his contenant".  

   Under this section, assuming that during that 10-year period plaintiff Adolf Kolb had contin​uous exclusive occupancy, his possession of the premises was not adverse to defendant until 1980, 10 years after the relationship of a tenancy in common was created, unless defendant is found to have been ousted before that time (see 1975 Report of the Law Revision Comm., Relating to Presumption of Nonadverse Posses​sion of Tenants in Common;  Roberts, Property, 227 Syracuse 387;  but see Padova v. Eckhardt, 118 Misc.2d 853, 461 N.Y.S.2d 716).  Accordingly, plaintiffs' claim of adverse posses​sion could not be properly asserted before 1990 unless an ouster is established.  On this record, we are unable to determine, for summary judgment purposes, whether there was an ouster of defendant after he became a tenant in common in 1970.  Plaintiffs' motion for summary judgment was therefore properly denied. 

SIMMONS v. ABBONDANDOLO

184 AD2d 878 (3d Dept. 1992)

By deed dated November 15, 1980, plaintiff and his wife conveyed a portion of a parcel of real property which they owned on State Route 23 in the Town of Harpersfield, Delaware County, to defen​dants. Of greatest interest here is the deed's reservation of a right-of-way over an existing driveway providing a means of access to the property retained by plaintiff and his wife. The specific language of the reser​va​tion follows: 

"EXCEPTING AND RESERVING to the grantors, personally,
 for so long as they shall own the premises to the northwest of those conveyed, the right of way and use of the aforementioned existing driveway which traverses the western corner of the premises conveyed, together with the right to repair, rebuild, and maintain said driveway as it exists on the date of these presents." 

   Alleging that on October 3, 1989 and continuously thereafter defendants obstructed the right-of-way by placing a pile of gravel and other material on it, plaintiff brought this action to enjoin defendants' obstruction of the right-of-way and for money damages.  Following joinder of issue and the completion of discovery, plain​tiff moved and defendants cross-moved for summary judgment.  Supreme Court denied both motions, determining, among other things, that plaintiff possessed only a license and, thus, was not entitled to injunctive relief. Plaintiff appeals. 

We affirm.  Although it is often difficult to distinguish between an easement, which is an interest in real property, and a mere license, which implies no such interest, a license can be distinguished by the fact that it is personal to the holder, is not assignable and is of limited duration (see, 49 NY Jur 2d, Easements, § 195-197, at 327- 330).  Here, by reserving the right-of-way to plaintiff and his wife "personally" and by limiting its duration to the period when plaintiff and his wife continued to own the bene​fitted property, the parties rendered the privilege to use the driveway impermanent and inalienable, with no characteristic of an interest in realty (see, Cioppa v Turri, 67 Misc 2d 127, 128-129; cf., Trustees of Southampton v Jessup, 162 NY 122, 126-127; Yager Pontiac v Danker & Sons, 69 Misc 2d 546, 550-551, affd 41 AD2d 366, affd 34 NY2d 707). Inasmuch as a license may be revoked at will (see, 49 NY Jur 2d, Easements, § 195, at 327-328), Supreme Court properly denied plaintiff injunctive relief and left the issue of plaintiff's entitlement to money damages (see, 49 NY Jur 2d, Easements, § 234, at 361) to be resolved at trial.  

U.S. CABLEVISION Corp. v. THEODOREU

596 N.Y.S.2d 485 (3d Dept. 1993)

Crew III, J. 

   Plaintiff is a corporation whose principal busi​ness is to install and maintain cable television lines.  On December 10, 1987, plaintiff purchased a 1 1/2-acre parcel in the Town of Monroe, Orange County, from Elwood Schuck and Martha Schuck for the purpose of constructing a micro​wave receiving antenna. The parcel pur​chased by plaintiff was contained within a larger parcel owned by the Schucks and, as a result, the Schucks granted plaintiff two easements over their remaining lands. The first easement, dated November 18, 1987, granted plaintiff a 15-foot right-of-way which included, inter alia, the right to construct and maintain underground cables within the property covered by the easement. The second easement, dated December 10, 1987, granted plaintiff a 15-foot right-of-way for ingress and egress across the Schucks' property. The Schucks subsequently conveyed their remaining lands to Charles Terranova who, in turn, conveyed the property to defendants in March 1988.  Although the second easement was contained in defendants' chain of title, the parties have stipu​lated that the first easement was not recorded prior to defendants' purchase of the property. 

   Plaintiff thereafter began constructing a road​way within the easement and, in June 1988, commenced this action alleging that defendants were interfering with plaintiff's use of its parcel and the easement. Defendants answered and counterclaimed for trespass.  Supreme Court [found] that the easement held by plaintiff granted only a right of ingress and egress. This appeal by plaintiff followed.

   We affirm. * * * 

   Plaintiff next argues that the second easement it acquired, which granted "a 15.00 foot wide right of way for ingress and egress across [defendants' lands]", includes the right to install underground utilities to service the proposed microwave receiving antenna.
 As a general proposition, "[a]n easement of way confers the lawful right to use the surface of property owned by another for unobstructed passage, with the right to enter upon said property and prepare it for that purpose, together with such other incidental rights as are necessary to the enjoyment of the right of passage" ( Minogue v Kaufman, 124 AD2d 791, 791-792). The grant of a mere right-of-way for ingress and egress does not, however, include the right to install underground pipes or utility lines (see, McCormick v Trageser, 24 NY2d 873, 874-875; Holden v City of New York, 7 NY2d 840, 841; compare, Missionary Socy. of Salesian Congregation v Evrotas, 256 NY 86, 88 [grant of a right-of-way included the right to "'free and unobstructed use'" of the road for the passage of vehicles and "'all other lawful purposes'"]; Hudson Val. Cablevision Corp. v 202 Developers, 185 AD2d 917, 920 ["use of the language 'for all purposes' in the grant appears to confer far more extensive rights than those of mere ingress and egress"]).  As the terms of the easement are unambiguous, plaintiff's reliance upon extrinsic evidence to support its claim that the second easement entitles it to install underground cables is misplaced (cf., Valley View Gardens, Section II v Valley View Gardens 188 AD2d 804, 806; Matzell v Distaola, 105 AD2d 500, 501-502, lv denied 64 NY2d 608). 

   Nor are we persuaded that plaintiff is entitled to an easement by implication, necessity or estoppel. "In order to establish an easement by implication from pre-existing use upon severance of title, three elements must be present: (1) unity and subsequent separation of title, (2) the claimed easement must have, prior to separation, been so long continued and obvious or manifest as to show that it was meant to be permanent, and (3) the use must be necessary to the beneficial enjoyment of the land retained" (Abbott v Her​ring, 97 AD2d 870, affd 62 NY2d 1028; see, Astwood v Bachinsky, 186 AD2d 949, 949-950; Minogue v Monette, 158 AD2d 843, 844; Ford v Village of Sidney, 139 AD2d 848, 849). As for an easement by necessity, plaintiff must not only establish unity of title, but must also establish that "at the time of severance an easement over defendants' property was absolutely necessary in order to obtain access to plaintiff's land" (Astwood v Bachinsky, supra, at 950; see, Minogue v Monette, supra, at 844). With respect to the element of necessity, "'the necessity must exist in fact and not as a mere convenience'" ( Carlo v Lushia, 144 AD2d 211, 212, quoting Heyman v Biggs, 223 NY 118, 126). In either case, the burden of establishing each of the required elements by clear and convincing evidence lies with plaintiff (see, Astwood v Bachinsky, supra; Abbott v Herring, supra). 

   Here, although plaintiff has established unity of title and that the proffered use is arguably necessary for the beneficial enjoyment of the parcel, there is no easement by implication because there was no open and obvious laying of underground cables on the servient estate prior to separation (see generally, Bigg v Webb Props., 118 AD2d 613). Additionally, even assuming that plaintiff has established the elements for an easement by necessity, such an easement would only provide plaintiff with a right-of-way for ingress and egress (see generally, 49 NY Jur 2d, Easements, §  94-99, at 197- 205; 3 Powell, Real Property P 410) which, as we have previously observed, does not provide plaintiff with the right to install underground cables in the right-of-way. 

   Finally, we are of the view that plaintiff has failed to demonstrate the existence of an easement by estoppel. Plaintiff has failed to point to any representations made by defendants upon which it reasonably relied to its detriment, thereby estop​ping defendants from denying an easement in its favor (see, Van Schaack v Torsoe, 161 AD2d 701, 703; 49 NY Jur 2d, Easements, § 21, at 107).  Plaintiff's remaining contentions have been examined and found to be lacking in merit. 

ORANGE AND ROCKLAND UTILITIES, Inc. v. PHILWOLD ESTATES, Inc.

52 N.Y.2d 253 (1981)

Meyer, J.  

William Bradford originally owned land on both sides of the Neversink River in Sullivan County. In 1923 he sold the east bank land to Alfred J. Crane, retaining for himself exclusive hunting and fishing rights over it.  At the same time he sold part of the west bank land to Crane under a deed restricting its use "by [Crane] his heirs, executors and assigns solely for the erec​tion of Hydroelectric and generating plants and appurtenances, transmission lines, dams, pen​stocks, conduits or other structures appur​tenant to the proper development and utilization of the water power of the portion of the Neversink River and Bushkill Creek above described or other water power uses and purposes, including houses for employees" but reserved to himself exclusive hunting and fishing rights over that part of the west bank land conveyed. In 1927 Crane conveyed the restricted property, subject to the covenant, to Rockland Light and Power Company, now known as Orange and Rockland Utilities, Inc. That company and Clove Develop​ment Corporation, its wholly owned subsidiary which now holds title to the west bank property originally deeded to Crane, are the plaintiffs in this action.  

Bradford continued to hold the remaining west bank land, contiguous to the restricted parcel transferred to Crane. Bradford died in 1934 and in 1940 that property was conveyed by his successors in interest, ultimately coming to be held by Philwold Estates, Inc. Philwold Estates, Inc., was owned by Philwold Company, a partnership in which defendant Wechsler had an interest.  In 1968 Wechsler withdrew from the partnership receiving for his interest in that company 2,325 acres of the west bank land that had been held by Philwold Estates, Inc., together with the hunting and fishing rights in the land deeded by Bradford to Crane which Bradford had reserved.

Plaintiffs' complaint seeks judgment declar​ing that the restrictive covenant was personal to Bradford and, therefore, is not enforceable by the successors to Bradford's other real property, or in the alternative that the restrictive covenant be extinguished pursuant to section 1951 of the Real Property Actions and Proceedings Law. * * * 

The [Appellate Division] held that the covenant ran with the land and was, therefore, enforceable by defendant, but concluded that it should be extinguished because it found, for reasons hereafter detailed, that the covenant currently serves no purpose and renders plain​tiffs' land valueless. Conclu​ding that defen​dant had failed to prove any damage resulting from the extinguishment of the easement, the Appellate Division awarded no damages, but provided that defendant could seek damages for any injury to his land which might occur in the future as a result of the extinguish​ment of the restrictive covenant.

We agree (1) that the action is not barred by limitations or laches, (2) that the benefit as well as the burden of the covenant runs with the land, (3) that the Appellate Division properly con​cluded that the covenant should be extin​guished pursuant to section 1951 of the Real Property Actions and Proceedings Law, and (4) that defen​dant's proof did not entitle him to damages for extinguishment of the covenant. We dis​agree, however, with the Appellate Division's reservation to defendant of the right to seek future damages as a result of the extinguishment of the covenant and conclude that, the hunting and fishing easement not being involved in this action, the only right that defendant Wechsler retains is to enforce such easement rights as he has should there be a future interference with his reasonable enjoyment of the easement.

I

Plaintiffs, as record owners of the property subject to the restriction, seek removal of the restriction either because it was personal to Brad​ford and did not accrue to later titleholders of the dominant land or because, if it did, circumstances are now such as to permit them to invoke the extinguishment provisions of section 1951 of the Real Property Actions and Proceedings Law. The restriction, as distinct from the hunting and fishing easement which is not involved in this action, gave neither Brad​ford nor any successor in title of his any right to go upon the servient or restricted land.  At best it entitled him or them to enjoin plaintiffs from using the restricted land for a purpose outside the scope of the restriction. * * *

II

Whether a covenant restricting real property is personal or runs with the land depends on three factors: (1) whether the parties intended its burden to attach to the servient parcel and its benefit to run with the dominant estate, (2) whether the covenant touches and concerns the land, and (3) whether there is privity of estate (Neponsit Prop. Owners' Assn. v Emigrant Ind. Sav. Bank, 278 NY 248, 255). Applying those tests we agree, though the question is not entirely free from doubt, with the Appellate Division's conclusion that the covenant under consideration ran with the land.

There is little question that the parties to the 1923 conveyance intended that the burden of the restriction run with the land; the deed of con​veyance expressly binds Crane, and "his heirs, executors, and assigns." Defendant argues, how​ever, that the deed did not expressly state that the covenant was to be enforceable by Brad​ford's successors and assigns and that Bradford died in 1934. The rule in this State has long been that it is not "essential that the assignees of the covenantor should be named or referred to" (Hodge v Sloan, 107 NY 244, 251) and that there is a presumption that the insertion of a restric​tion "was for the purpose of protecting rights, which the grantor had in adjacent property" (Post v Weil, 115 NY 361, 372). As Professor Powell suggests (5 Powell, Property, par 673, at p 169), among the factors favoring a finding that the benefit was intended to run are (1) retention of adjacent land by the promisee-grantor and (2) the fact that the covenant benefits the retained land or renders it more valuable.  Here Bradford did retain adjacent property on the west bank of the Neversink River.  The covenant can also be considered beneficial to Bradford's retained land in that Bradford precluded the possibility of objectionable uses on adjacent property. Finally, the very fact that Bradford retained for himself and his successors the right to hunt and fish on the burdened property suggests that the parties intended that the property remain unspoiled
 to protect these rights. Thus, the terms of the conveyance indicate that the parties intended that both the burden and the benefit of the covenant would run with the land.

The second requirement is that the covenant must "touch" or "concern" the land if it is to run with the land (Neponsit Prop. Owners' Assn. v Emigrant Ind. Sav. Bank, supra, at p 255). This covenant touches or concerns the land because it directly affects the uses to which the land may be put and substantially affects its value (see id., at pp 258-260; 5 Powell, Property, par 675, at pp 182-183).

The final requirement is that there be privity of estate between the owner of the burdened property and the party seeking to enforce the covenant. The concept of privity of estate has been traced to the nonassignability of choses in action at early common law, which necessitated the search for a special relationship between the parties to the covenant if the burden and benefit were to devolve to successors (5 Powell, Pro​perty, par 674, at p 172). Originally developed in actions at law, the privity concept required the existence of a tenurial relationship between the parties to the covenant, such as that existent between landlord and tenant or life tenant and remainderman (see, e.g., Spencer's Case, 5 Coke Rep 16a; 5 Powell, Property, par 674, at p 172).  However, in Keppell v Bailey (2 My & K 517) it was held that the running of burdens as between owners in fee was a violation of the public policy against encumbering the land barring actions at law.  Eventually the concept of privity of estate took on a different meaning and now the party seeking to enforce the covenant need show only that he held property descendant from the promisee which benefited from the covenant and that the owner of the servient parcel acquired it with notice of the covenant (see Neponsit Prop. Owners' Assn. v Emigrant Ind. Sav. Bank, supra, at p 261).
In the case at bar, defendant Wechsler holds west bank property descendant from Bradford and consequently he has sufficient privity of estate to entitle him to enforce the restrictive covenant. Accordingly, so much of plaintiffs' action as seeks a declaration that the restrictive covenant was personal to Bradford and did not pass to defendant Wechsler is without merit.

III

Subdivision 2 of section 1951 of the Real Property Actions and Proceedings Law autho​rizes a court in any action seeking relief against a restrictive covenant or a declaration with respect to its enforceability to cause its extinguishment "if the court shall find that the restriction is of no actual and substantial benefit to the persons seeking its enforcement or seeking a declaration or determination of its enforceability, either because the purpose of the restriction has already been accomplished or,  by reason of changed conditions or other cause, its purpose is not capable of accomplishment, or for any other reason" but requires payment to the party who would otherwise be entitled to enforcement of the covenant of such damages as he will sustain from its extinguishment.

Plaintiffs point out that in 1940 while the servient parcel was held by Rockland Light and Power Company, the City of New York con​demned all of Rockland's riparian rights in the Neversink River, that plaintiffs no longer have the right to use the servient parcel for hydro​electric purposes, and that as presently restric​ted, the land can be used for nothing else.

Defendant Wechsler argues, however, that the statute empowers a court to extinguish a restrictive covenant only when it no longer has value to the person who seeks to enforce it and that the restrictive covenant has value to him because it enhances his hunting and fishing rights and keeps the property near to his unspoiled. That the land can no longer be used for hydroelectric purposes does not, according to defendant Wechsler, diminish the value to him of the restrictive covenant.

The background of the statute is set forth in the 1958 Report of the Law Revision Com​mission which includes its Recommen​dation to the Legislature Relating to Recording, Extin​guish​ment and Modification of Certain Restrictions on the Use of Land (NY Legis Doc, 1958, No. 65, at p 211).  That report makes clear that restrictive covenants were intended to be subjected to the doctrine of relative hardship (at p 235), that "the public interest in the market​ability and full utilization of land requires that there be available to owners of parcels burdened with" outmoded restrictions an "econo​mical and efficient means of getting rid of them" (at p 254), that restrictions that "purport to prohibit virtually any use whatever *** would be void on the ground that they were repugnant to the estate granted, or contrary to public policy, or unreasonable" but that few restric​tions were of such drastic nature (at p 255), that New York courts for many years had applied the doctrine of balancing interests to nonforfeiture covenants, refusing injunctive relief and in some cases granting damages instead (at pp 263-266), but that there was need for an extinguishment statute because of procedural and other difficulties that would otherwise be encountered by landowners subject to restriction (at pp 235, 264, 270, 317-318).

Section 1951, which as adopted is in the exact words recommended by the Law Revision Commission, must be construed in light of that legislative history.  So construed, we agree that the restriction in issue was properly extin​guished.

Foremost in the factors to be considered is the fact that if the covenant is enforced there is no use whatsoever to which the restricted land can be put by plaintiffs, for the restriction limits them to one single use and that use is, by reason of the city's condemnation, impossible.  Plain​tiffs would thus be required to maintain the land in such manner as to avoid liability for injury to the users of it under the hunting and fishing easement and pay taxes on it but could make no other use of it.  Bearing in mind that, as the Law Revision Report suggests, such drastic limitation may well be void as against public policy and that both the background of the statute and its wording ("by reason of changed conditions or other cause, its purpose is not capable of accomplishment, or for any other reason" [emphasis supplied]) we have no hesitancy in concluding that the impossibility of constructing a hydroelectric plant (the building of which, though not required by the express wording of the conveyance to Crane, was practically compelled by the restriction imposed and was clearly in the contemplation of the parties to the grant creating the restriction) was sufficient to trigger the power of extinguishment, if on balance that appeared to be the equitable course.

Nor do we find any error of law in the Appellate Division's conclusion that on balance the restriction should be extinguished. The issue is not whether Wechsler obtains any benefit from the existence of the restriction but whether in a balancing of equities it can be said to be, in the wording of the statute, "of no actual and substantial benefit" (emphasis supplied).  Defendant Wechsler argues that the value of both his remaining land and his hunting and fishing easement are enhanced if plaintiffs' property is kept in unspoiled condition.  As to the land, Wechsler presented general opinion evidence indicating that its value would be enhanced, but nothing from which the impor​tance or substantiality of that benefit could be measured, nor any dollars and cents proof by which it could be quantified. Measured against the burden to plaintiffs of maintaining land of which no use can be made, we cannot say that the Appellate Division erred in concluding that enhancement in value of the remaining land was not substantial.

With respect to the value enhancement of Wechsler's hunting and fishing rights, the simple answer is that they have not been affected by this proceeding in any way that the law should recognize. Wechsler retains those rights and he or his successors in title will be entitled should there be an interference with the reasonable enjoyment of the easement to take legal action to enjoin or obtain damages for the interference, or both (see Bakeman v Talbot, 31 NY 366). Though conceptually the easement rights may bring a higher price (assuming them to be salable) with the restriction in existence than without it, it cannot be said to be an error of law for the Appellate Division to have concluded (the more particularly so in the absence of proof in dollars and cents terms of the difference in value) that, since Wechsler continues to hold them and the right to enforce them without actual diminution, the theoretical diminution was not such a substantial benefit as to stand in the way of judgment of extinguishment.

IV

What has been said so far suggests the conclusion as to damages.

A.

Defendant was afforded an opportunity to offer proof as to the damages he would suffer as a result of the extinguishment of the restrictive covenant, but, as already noted, failed to establish damages in quantifiable terms to his remaining land from the extinguishment of the restriction.

What the statute contemplates is an award of "the sum of money, if any, to which they [owners of the benefited land] are entitled in exchange for a complete extinction of the restrictions" (1958 Report of NY Law Rev Comm, at p 269), inclusive of both damages up to the time of trial and damages in the future.  (id., at p 266).  Having failed to avail himself of the opportunity, defendant is barred from seeking damages in the future for injury to his real property. It was, therefore, proper to deny a present damage award but error to reserve to defendant the right to bring an action in the future seeking such damages.

B.

As noted above, however, defendant retains the hunting and fishing rights to which the easement entitles him.  Should plaintiffs or some future holder of the land subject to the easement interfere with those rights in the future, Wechsler or his successors in interest to the easement will have the right to bring an appropriate action as he or they may be then advised.

The order appealed from should, accor​dingly, be modified as above indicated, and, as so modified, should be affirmed, with costs.

Order modified, with costs to Orange and Rockland Utilities, Inc., in accordance with the opinion herein and, as so modified, affirmed.

RIVERTON COMMUNITY ASSOCIATION, Inc., v. MYERS

184 A.D.2d 1063, 584 N.Y.S.2d 368 (4th Dept. 1992)

 Order unanimously reversed on the law with costs and judgment ordered in accordance with the following Memorandum: This court previously held that plaintiff Association established two of the three criteria essential to a finding that a covenant to pay assessments runs with the land: intent and privity (see, Riverton Community Assn. v Myers, 142 AD2d 984, 985). After a nonjury trial, Supreme Court found that plaintiff failed to establish the third criterion, viz., that the covenant can be deemed to "touch" or "concern" the land, and the court dismissed the complaint.  We reverse. 

A covenant to pay assessments for the main​tenance of property is deemed to "touch" or "concern" the land when it "affects the legal rela​tions—the advantages and the burdens—of the parties to the covenant, as owners of particular parcels of land and not merely as members of the community in general, such as taxpayers or owners of other land" ( Neponsit Property Owners' Assn. v Emigrant Industrial Sav. Bank, 278 NY 248, 257).  The issue is whether "the covenant imposes, on the one hand, a burden upon an interest in land, which on the other hand increases the value of a different interest in the same or related land" (Neponsit Property Owners' Assn. v Emigrant Industrial Sav. Bank, supra, at 257-258). The uncontro​verted evidence indicates that only owners of land burdened by the covenant have the right to use many of the common facilities — the bike and walk way, pool, and tennis courts – main​tained by the assessment imposed pursuant to the covenant. Further, it is undisputed that the right to use those facilities increases the market value of properties within the covenant area.  Supreme Court found that the covenant did not "touch" or "concern" the land because members of the public were allowed to use the common facilities, and thus, that the covenant did not relate in a significant way to ownership rights.  That analysis ignores the fact that only the owners of land within the covenant area have the right to use those common facilities and that, as members of the Association, the owners can deny use of many of the facilities by the public.  Because the covenant affects the legal relations of the parties with respect to the land, it "touches" and "concerns" the land (see, Neponsit Property Owners' Assn. v Emigrant Industrial Sav. Bank, supra; Lincolnshire Civic Assn. v Beach, 46 AD2d 596; In re Raymond, 129 Bankr 354, 362-364). Therefore, we order that judgment be entered in favor of plaintiff in the sum of $2,532.61, together with costs and interest from the date of the com​mence​ment of trial.  

MALLEY v. HANNA

65 N.Y. 289, 480 N.E.2d 1068,

491 N.Y.S.2d 286 (1985)

Jasen, J. 
Plaintiffs brought this action to enforce a restric​tive covenant in defendants' chain of title which prohibits the construction of two-family dwellings.

The trial court traced each of the parties' properties to an original owner, Brown Brothers Company, and found that the restrictive cove​nant in defendants' chain of title was clearly intended to limit residential construction to single-family dwellings. Nevertheless, the court dismissed the complaint on the ground that plaintiffs had failed to demonstrate the existence of a "general plan of development" as evidenced by a "uniform (or nearly uniform) scheme of restrictions contained in the deeds from the common grantor." The Appellate Division reversed and granted relief to plaintiffs, finding not only that the restrictive covenant on defendants' property was intended to bar construc​tion of the proposed dwellings, but also that the restrictive covenant was imposed by the original grantor as part of a common scheme or plan, as evidenced by the virtually identical restrictions contained in each party's respective chain of title. We now affirm for the following reasons.

Browncroft Extension, a residential neigh​bor​​hood in both the City of Rochester and the Town of Brighton in Monroe County, was originally assem​bled by Brown Brothers Com​pany. The parties in this action each acquired their properties through independent chains of title from that original grantor. We need only consider defen​dants' and plaintiff Malley's chains of title to decide this appeal.

Defendants' parcel derives directly from a deed conveyed by Brown Brothers in 1916 in which nine lots, including defendants' four, were transferred to Browncroft Realty Corpora​tion.  The conveyance was subject to the following restrictions: "Each lot in the [Browncroft] tract *** shall be used for residence purposes only and no double house, Boston flat or apartment house, shall ever be built upon any lot in said tract." Subsequently, the property was conveyed in part several times, including in 1983 when four lots were purchased by defendants. Each conveyance, including the transfer to defendants, explicitly provided that title was taken subject to the covenants of record and speci​fically referred to the Browncroft Extension.

Plaintiff Malley's property, consisting of one lot located three lots east of defendants' parcel, was originally conveyed by Brown Brothers in 1929.  This conveyance to Charles and Eleanore Carman provided the following conditions: "The lot hereby conveyed shall be used for the usual and ordinary purposes of a residence or dwelling and not other​wise. No double house, Boston flat or apartment house shall ever be erected thereon".

The property was transferred again the same year and, thereafter, in 1958, it was purchased by plaintiff Malley. Each conveyance was expli​citly made subject to the covenants of record and speci​fically referred to the Brown​croft Exten​sion.

In order to establish the privity requisite to enforce a restrictive covenant, a party need only show that his property derives from the original grantor who imposed the covenant and whose property was benefited thereby, and con​comi​tantly, that the party to be burdened derives his property from the original grantee who took the property subject to the restrictive covenant. (See, Orange & Rockland Utils. v Philwold Estates, 52 NY2d 253, 263; Nicholson v 300 Broadway Realty Corp., 7 NY2d 240, 245; Neponsit Prop. Owners' Assn. v Emigrant Indus. Sav.  Bank, 278 NY 248, 261.) This "vertical privity" arises wherever the party seeking to enforce the covenant has derived his title through a continuous lawful succession from the original grantor. (See, 5 Powell, The Law of Real Property para. 673 [2] [c], at 60-64; Clark, Real Covenants and Other Interests Which "Run With Land", at 111-137 [2d ed 1947]; 4A War​rens' Weed, NY Real Property, Restrictive Covenants §  3.05, at 28-29 [4th ed].)

Here, the undisputed facts establish the requisite vertical privity. Plaintiff Malley derives title to his property from Brown Brothers.  The latter emburdened the property conveyed to defen​dants' predecessor by subjecting the convey​ance to the restrictive covenant in question, and this covenant, in turn, accrued to the benefit of the property retained by Brown Brothers, including that lot ultimately obtained by Malley. Addi​tionally, the succession of conveyances from Brown Brothers to Malley was continuous and lawful. Nothing in the record indicates otherwise. Likewise, the suc​cess​ion of conveyances to defendants was continu​​ous and lawful, and each transfer was subject to the cove​nant in question originally imposed by Brown Brothers upon defen​dants' predecessor in title. Vertical privity requires nothing more.

Finally, contrary to defendants' contention, plaintiff Malley's right to enforce the restrictive covenant does not depend upon his demon​strating a common plan or scheme. Indeed, once the requisite vertical privity has been estab​lished, the existence of a plan or scheme need not be determined.  Rather, it is sufficient that the sur​rounding circum​stances manifest the original grantor's intent that the covenant run with the land.  (Vogeler v Alwyn Improvement Corp., 247 NY 131, 136-137; see, Orange & Rockland Utils. v Philwold Estates, supra, at pp 262-263; Bristol v Woodward, 251 NY 275, 284; Booth v Knipe, 225 NY 390, 396; Who May Enforce Restrictive Covenant or Agreement as to Use of Real Pro​perty, Ann., 51 ALR3d 556, 568-569, 580-582; Powell, supra, at para. 673 [2] [b]; 4A Warrens' Weed, supra, Restrictive Covenants § 19.08.)

Here, the nature of the covenant as one running with the land is clearly revealed by the following: the language of the covenant in defendants' chain of title speaks in terms of per​petuity — i.e., "no double house *** shall ever be built" (see, Powell, supra, at para. 673 [2] [b]; Restatement of Property §  531 comment d; cf.  Booth v Knipe, supra, at p 395); the land originally retained—i.e., including that now owned by Malley—necessarily benefited from the covenant (see, Orange & Rockland Utils. v Phil​wold Estates, supra, at p 262; Post v Weil, 115 NY 361; Powell, supra, at para. 673 [2] [b]); every conveyance and other relevant instrument of Brown Brothers, the original grantor,  included in the record contains an identical or similar covenant; and, indeed, every conveyance in each of the parties' chain of title contains the same either expli​citly or by unmistakable refe​rence. There is no require​ment to establish that, in addition to the foregoing, there existed a common scheme or plan covering every deed from the original grantor of the originally entit​led Brown​croft Extension.

* * *

Order affirmed, with costs.  

TULK v. MOXHAY

Court of Chancery, England, 1848.

2 Phillips 774, 41 Eng. Rep. 1143.
   In the year 1808 the Plaintiff, being then the owner in fee of the vacant piece of ground in Leicester Square, sold the piece of ground by the description of "Leicester Square Garden or Pleasure Ground, with the equestrian statue then standing in the centre thereof, and the iron railing and stone work round the same," to one Elms in fee: and the deed of conveyance contained a covenant by Elms, for himself, his heirs, and assigns, with the Plaintiff, his heirs, executors, and administrators, "that Elms, his heirs, and assigns should, and would from time to time, and at all times thereafter at his and their own costs and charges, keep and maintain the said piece of ground and the Square Garden, and the iron railing round the same in its then form, and in sufficient and proper repair as a Square Garden and Pleasure Ground, in an open state, uncovered with any buildings, in neat and orna​mental order; and that it should be lawful for the inhabitants, of Leicester Square, tenants of the Plaintiff, on payment of a reasonable rent for the same, to have keys at their own expense and the privilege of admission therewith at any time or times into the said Square Garden and Pleasure Ground."

   The piece of land so conveyed passed by divers mesne conveyances into the hands of the Defendant, whose purchase deed contained no similar covenant with his vendor: but he admitted that he had purchased with notice of the covenant in the deed of 1808.

   The Defendant having manifested an intention to alter the character of the Square Garden, and asserted a right, if he thought fit, to build upon it, the Plaintiff, who still remained owner of several houses in the Square, filed this bill for an injunction; and an injunction was granted by the Master of the Rolls, to restrain the Defendant from converting or using the piece of ground and Square Garden, and the iron railing round the same, to or for any other purpose than as a Square Garden and Pleasure Ground in an open state, and uncovered with buildings.

The Lord Chancellor.

   That this Court has jurisdiction to enforce a contract between the owner of land and his neighbour purchasing a part of it, that the latter shall either use or abstain from using the land purchased in a particular way, is what I never knew disputed.  Here there is no question about the contract: the owner of certain houses in the Square sells the land adjoining, with a covenant from the purchaser not to use it for any other purpose than as a Square Garden.  And it is now contended, not that the vendee could violate that contract, but that he might sell the piece of land, and that purchaser from him may violate it without this Court having any power to interfere.  If that were so, it would be impossible for an owner of land to sell part of it without incurring the risk of rendering what he retains worthless.  It is said that, the covenant being one which does not run with the land, the Court cannot enforce it; but the question is, not whether the covenant runs with the land, but whether a party shall be permitted to use the land in a manner inconsistent with the contract entered into by his vendor, and with notice of which he purchased.  Of course, the price would be affected by the covenant, and nothing could be more inequitable than that the original purchaser should be able to sell the property the next day for a greater price, in consideration of the assignee being allowed to escape from the liability which he had himself undertaken.

   That the question does not depend upon whether the covenant runs with the land, is evident from this, that if there was a mere agreement and no covenant, this Court would enforce it against a party purchasing without notice of it; for if an equity is attached to the property by the owner, no one purchasing with notice of that equity can stand in a different situation from the party from whom he purchased...

WITTER v. TAGGART

78 N.Y.2d 234, 577N.E.2d 338,

573 N.Y.S.2d 146 (1991)
Bellacosa, J.

Plaintiff Witter and defendants Taggarts are East Islip neighboring property owners. Their homes are on opposite sides of a canal on the south shore of Long Island.  Witter's home is north of the canal and the Taggarts' home and dock are across the canal on the south side.  The Winganhauppauge or Champlin's Creek lies imme​diately west of both parcels. Their property dispute arose when the Tag​garts erected a 70-foot long dock on their canal-side frontage.  This was done after a title search revealed that their deed expressly permitted building the dock and reflected no recorded restrictions in their direct property chain against doing so. Witter com​plained of a violation of his scenic easement to an unobstructed view of the creek and an adjacent nature preserve, which he claims is protected by a restrictive covenant contained in his chain of title. He sued to compel the Taggarts to dismantle and remove the dock and to permanently enjoin any such building in the future.

Supreme Court granted the Taggarts' motion for summary judgment dismissing Witter's complaint and denied Witter's cross motion for summary judgment. Relying principally on Buffalo Academy of Sacred Heart v Boehm Bros. (267 NY 242), the trial court held that the Taggarts are not bound by or charged with constructive notice of a restrictive covenant which does not appear in their direct chain of title to the allegedly burdened land.  Although it noted a possible conflict between Buffalo Academy (id.) and our affirmance of the result in Ammirati v Wire Forms (273 App Div 1010, affd without opn 298 NY 697), the court distin​guished and explained away the conflict.

The Appellate Division affirmed the instant case, reasoning that under Buffalo Academy (267 NY 242, supra) the restrictive covenant con​tained in the chain of deeds to Witter's allegedly benefited parcel was outside the chain of title to the Taggarts' land and did not constitute binding notice to them (167 AD2d 397).
We granted Witter's motion for leave to appeal to decide whether the covenant recited in Witter's chain of title to his purported "dominant" land, which appears nowhere in the direct chain of title to the Taggarts' purported "servient" land, burdens the Taggarts' property.  We agree with the lower courts that it does not, and therefore affirm the order of the Appellate Division.

The homes of these neighbors are located on lots which have been separately deeded through a series of conveyances, originally severed and con​veyed out by a common grantor, Lawrance. Law​rance conveyed one parcel of his land to Witter's predecessor in title in 1951.  The deed contained the restrictive covenant providing that "no docks, buil​dings, or other structures [or trees or plants] shall be erected [or grown]" on the grantor's (Lawrance's) retained servient lands to the south "which shall obstruct or interfere with the outlook or view from the [dominant] pre​mises" over the Wingan​haup​pauge Creek.  That deed provided that the covenant expressly ran with the dominant land. William and Susan Witter purchased the dominant parcel in 1963 by deed granting them all the rights of their grantor, which included the restrictive covenant. In 1984, Susan Witter transferred her interest to William Witter alone.

After common grantor Lawrance died, his heirs in 1962 conveyed his retained, allegedly servient, land to the Taggarts' predecessor in title.  Law​rance's deed made no reference to the restrictive covenant benefiting the Witter proper​ty and neither did the heirs' deed to the Taggarts' predecessors. The restrictive covenant was also not included or referenced in any of the several subsequent mesne conveyances of that allegedly servient parcel or in the deed ultimately to the Taggarts in 1984. Quite to the contrary, the Taggarts' deed specifically per​mitted them to build a dock on their parcel.

Restrictive covenants are also commonly cate​gorized as negative easements. They restrain ser​vient landowners from making otherwise lawful uses of their property ( Huggins v Castle Estates, 36 NY2d 427, 430; Trustees of Columbia Coll. v Lynch, 70 NY 440; 4A Warren's Weed, New York Real Property, Restrictive Covenants, §  1.05, at 12 [4th ed]; 3 Powell, Real Property para. 405, at 34-20).  However, the law has long favored free and unencumbered use of real property, and covenants restricting use are strictly construed against those seeking to enforce them (Huggins v Castle Estates, supra, at 430; Premium Point Park Assn. v Polar Bar, 306 NY 507, 512; Buffalo Academy of Sacred Heart v Boehm Bros., 267 NY, supra, at 249).  Courts will enforce restraints only where their exis​tence has been established with clear and con​vincing proof by the dominant landowner ( Huggins v Castle Estates, supra, at 430; 4A Warren's Weed, op. cit., Restrictive Covenants, §  2.03, at 17).

The guiding principle for determining the ultimate binding effect of a restrictive covenant is that "[i]n the absence of actual notice before or at the time of *** purchase or of other exceptional circumstances, an owner of land is only bound by restrictions if they appear in some deed of record in the conveyance to [that owner] or [that owner's] direct predecessors in title." (Buffalo Academy of Sacred Heart v Boehm Bros., 267 NY, supra, at 250; see, 4A Warren's Weed, op. cit., Recording, §  5.06; Restrictive Covenants, §  3.05, at 32-33; 5A Warren's Weed, op. cit., Title Examination, §  5.18, at 67; 5 Powell, Real Property para. 673 [2], at 60-80 - 60-82.) Courts have consistently recognized and applied this principle, which provides reliability and certainty in land ownership and use (see, Doyle v Lazarro, 33 AD2d 142, 144, affd without opn 33 NY2d 981; see also, Andy Assocs. v Bankers Trust Co., 49 NY2d 13, 24; Oak Lane Realty Corp. v Trinity Evangelical Lutheran Church, 7 NY2d 984, affg 7 AD2d 1007; cf., Ammirati v Wire Forms, 76 NYS2d 379, revd 273 App Div 1010, affd without opn 298 NY 697, supra; Marra v Simidian, 79 AD2d 1046; Long Bldg. v Brookmill Corp., 276 App Div 1087).
In Buffalo Academy, we held that a restrictive covenant did not run with the dominant land, but added that even if it did, the servient landowners were not bound because the deed to the servient land did not reflect the covenant. We noted that this rule is "implicit in the acts providing for the recording of conveyances." (267 NY, supra, at 250.) The recording act (Real Property Law art 9) was enacted to accomplish a twofold purpose: to protect the rights of innocent purchasers who acquire an interest in property without know​ledge of prior encumbrances, and to establish a public record which will furnish potential purchasers with actual or at least constructive notice of previous conveyances and encum​brances that might affect their interests and uses (see, Andy Assocs. v Bankers Trust Co., 49 NY2d, supra, at 20).

The recording statutes in a grantor-grantee indexing system charge a purchaser with notice of matters only in the record of the purchased land's chain of title back to the original grantor (see, Andy Assocs. v Bankers Trust Co., supra, at 24; 4A Warren's Weed, op. cit., Recording, §  1.04, at 10; Aiello v Wood, 76 AD2d 1019; Doyle v Lazarro, 33 AD2d, supra, at 144, affd without opn 33 NY2d 981, supra).  Buffalo Academy recognized that a "purchaser is not normally required to search outside the chain of title" (Doyle v Lazarro, supra [emphasis added]; accord, Steinmann v Silverman, 14 NY2d 243, 247), and is not chargeable with constructive notice of conveyances recorded outside of that purchaser's direct chain of title where, as in Suffolk County (see, Real Property Law §  316-a), the grantor-grantee system of indexing is used (see, Andy Assocs. v Bankers Trust Co., 49 NY2d, supra, at 24; 4A Warren's Weed, op. cit. , Restrictive Covenants, § 3.05, at 33-34; 5A Warren's Weed, op. cit., Title Examination, § 5.18, at 67-68).  This is true even if covenants are included in a deed to another lot conveyed by the same grantor ( Doyle v Lazarro, supra, at 144; 5A Warren's Weed, op. cit., Title Exami​nation, §  5.18, at 67).

To impute legal notice for failing to search each chain of title or "deed out" from a common grantor "would seem to negative the beneficent purposes of the recording acts" and would place too great a burden on prospective purchasers (Buffalo Academy of Sacred Heart v Boehm Bros., 267 NY, supra, at 250). Therefore, purchasers like the Taggarts should not be penalized for failing to search every chain of title branching out from a common grantor's roots in order to unearth potential restrictive covenants. They are legally bound to search only within their own tree trunk line and are bound by constructive or inquiry notice only of restrictions which appear in deeds or other instruments of conveyance in that primary stem.  Property law principles and practice have long established that a deed conveyed by a common grantor to a dominant landowner does not form part of the chain of title to the servient land retained by the common grantor (see, 5A Warren's Weed, op. cit., Title Examination, § 3.02).

A grantor may effectively extinguish or ter​minate a covenant when, as here, the grantor conveys retained servient land to a bona fide purchaser who takes title without actual or con​structive notice of the covenant because the grantor and dominant owner failed to record the covenant in the servient land's chain of title (see, 3 Powell, Real Property paras. 421, 424, at 34-269—34-270; Buffalo Academy of Sacred Heart v Boehm Bros., 267 NY 242, supra; Goldstein v Hunter, 257 NY 401; Tufts v Byrne, 278 App Div 783; see also, Real Property Law § 291).  One way the dominant landowner or grantor can prevent this result is by recording in the servient chain the conveyance creating the covenant rights so as to impose notice on subsequent purchasers of the servient land (see, 3 Powell, Real Property para. 424, at 34-271—34-272).

It goes almost without repeating that definite​ness, certainty, alienability and unen​cum​bered use of property are highly desirable objectives of property law. To restrict the Taggarts because of Lawrance's failure to include the covenant in the deed to his retained servient land, or for the failure by Witter's predecessors to insist that it be protected and recorded so as to be enforceable against the burdened property, would seriously undermine these paramount values, as well as the recording acts.

 Ammirati v Wire Forms (76 NYS2d 379, revd 273 App Div 1010, affd without opn 298 NY 697, supra), on which Witter principally relies, is readily harmonized with Buffalo Academy's "exceptional circumstances" qualifying clause.  Initially, we note that Ammirati (supra) predates several decisions by this Court reaffirming the long-standing principles articulated and soundly applied in Buffalo Academy (supra; see, Andy Assocs. v Bankers Trust Co., 49 NY2d 13, 21, supra; Doyle v Lazarro, 33 AD2d 142, 144, affd without opn 33 NY2d 981, supra; see also, Steinmann v Silverman, 14 NY2d 243, 247, supra).  In Ammirati, the common grantor conveyed a landlocked dominant estate.  The recorded dominant deed and subsequent deeds in that chain of title recited an affirmative easement for ingress and egress over the grantor's adjoining retained servient land. The Appellate Division held that the servient land was burdened even though the easement was not included in its chain of title, reasoning that Buffalo Academy was inapplicable because "[i]t deals only with a covenant imposing building restrictions upon the use to which the property may be put." (Ammirati v Wire Forms, 273 App Div 1010, supra; accord, Marra v Simidian, 79 AD2d 1046, supra; Long Bldg. v Brookmill Corp., 276 App Div 1087, supra.)
Our affirmance only of the result reached in Ammirati (see, People ex rel. Palmer v Travis, 223 NY 150, 156) did not alter the general principles articulated in Buffalo Academy and is readily supportable in view of the sui generis features in Ammirati (supra), i.e., a landlocked dominant parcel with an affirmative easement by necessity (see, 3 Powell, Real Property para. 410, at 34-61—34-66; see also, Real Property Law § 335-a; Matter of Pratt v Allen, 116 Misc 2d 244). The circumstances constituting the "necessity" ordinar​ily also constitute inquiry notice of the ease​ment, which limits the common grantor ser​vient owner's ability to extinguish the easement. In this case, the Taggarts did not have inquiry notice of a covenant in the deed to Witter's fully accessible parcel located across the canal.

Although the context of this restrictive cove​nant case parallels the situation of Buffalo Academy, we note further that the general rule of that case does not turn on the distinction between an affir​mative or negative easement, and to the extent that the Appellate Division memorandum in Ammirati may be read incon​sistently with Buffalo Academy in that respect, we add that it should not be followed.

We emphasize that our affirmance in Ammi​rati does not, as Witter would have us now hold, stand for the proposition that where a deed from a common grantor separates parcels into domi​nant and servient properties, the deed conveying the dominant parcel is considered part of the chain of title of the retained servient land. Rather, we hold that, consistent with long-standing precedents and property principles, the Taggarts did not have actual or constructive notice of this restrictive covenant because it was never included in their deed or direct chain of title. There being no other imputable construc​tive or inquiry notice, they are not bound by that covenant. * * *

Accordingly, the order of the Appellate Divi​sion should be affirmed, with costs. 

From the N.Y. General Obligations Law (Statute of Frauds)

§ 5-703 Conveyances and contracts concerning real property required to be in writing.

…

2. A contract for the leasing for a longer period than one year, or for the sale, of any real property, or an interest therein, is void unless the contract or some note or memorandum thereof is in writing, subscribed by the party to be charged therewith, or by his lawfully authorized agent.

TYMON v. LINOKI

16 N.Y.2d 293, 213 N.E.2d 661, 266 N.Y.S.2d 357 (1965)

Burke, J.

 Plaintiff [Tymon] brought this action for specific per​for​mance of a contract to convey a parcel of land.  The final judgment ordered Linoki to convey the property to the plaintiff by a "Full Covenant and Warranty Deed". * * *
We agree with the courts below that there is ample evidence to support plaintiff's claim that a binding contract was created at the time that the plaintiff orally accepted the written offer of Linoki to sell the described property. The contract satisfies the Statute of Frauds, contains all the essential terms and should be enforced. * * *

On August 22, 1960 defendant Linoki sent a letter to the plaintiff offering to sell him three lots of land for a purchase price of $ 3,500. The parcel included a lot which the plaintiff had sought to purchase from Linoki earlier that summer. On the same day, August 22, 1960, Linoki sent a virtually identical letter to defendant Ledogar, a broker doing business under the name of Domain Realty. This letter offered to sell these three lots to him at the same $ 3,500 price.

The plaintiff testified that, during a telephone conversation which he had with Linoki a few days after he had received the latter's letter of August 22, he orally accepted the offer contained in the letter. The conver​sation pertinent to this accep​tance was related as follows in the plaintiff's testi​mony:

"Q. Tell us now, if you will, what you said to him the first time after you got this letter of August 22nd? A. When he talked to me on the telephone, he said, when I talked to Mr. Linoki, he said, 'Well, I am very happy to do business with you, Mr. Tymon, as long as you said you wanted to make a contract for it.'

"Q. He said, 'As long as you wanted to make a contract for it?  A. Yes.

"Q. Before he said that, did you say anything about making a contract for it?  A. I didn't say anything.  He said it all.

"Q. He said it all?  A. Yes

"Q. You said nothing?  A. I talked to him

"Q. What did you say?  A. I said, 'I like the deal and I will take it.'

"Q. Is that all?  A. That's right."

Linoki gave the plaintiff the name and tele​phone number of his attorney (Mr. McCormick) and asked that he make arrangements with the attorney to enter into a formal contract of sale.  McCormick testified that the plaintiff called him several times and offered to sign the written contract as soon as it was prepared.

Due to the fact that Linoki and McCormick were often out of town, plaintiff was delayed in signing a formal contract; so he wrote a letter to Linoki, dated September 10, 1960, reaffirming his oral acceptance of the August 22 offer and enclosing a deposit check.

On September 9 defendant Hayes wrote to Linoki and accepted the offer of August 22 which the latter had made by letter to Ledogar, Hayes' broker. A deposit check was enclosed in Hayes' letter, which was sent to Mr. McCor​mick, as recom​​men​ded by Linoki in a telephone conver​sation which Ledogar had had with him earlier that same day, September 9.

On September 21, 1960 Linoki's attorney, McCormick, wrote to the plaintiff returning his deposit check.  The letter said, in substance, that Linoki had received a prior acceptance and was bound by it, and could not sell the property to the plaintiff as a result. Thereafter, on September 24, 1960, Linoki and Hayes signed a full and formal written contract for the sale of the land.

Appellants' [Linoki’s] main argument is that the parties (Tymon, vendee, and Linoki, vendor) did not intend to be bound until a full and formal written contract of sale, signed by both parties, was entered into. They also contend that, even if the parties did intend to be bound, the contract should not be enforced against the vendor Linoki, since under the Statute of Frauds it would not be binding on the plaintiff, the latter's acceptance having been an oral one.

The trial court found as a matter of law and fact that Linoki's letter to the plaintiff on August 22 was an offer to sell the property and that the plaintiff's oral acceptance of the offer by tele​phone created a binding contract. The appellants cannot be heard to deny that the letter was an offer, for they have consistently asserted that Linoki's virtually identical letter to Ledogar was the offer upon which their alleged "prior" contract of sale was based.

Linoki's letter of August 22 to the plaintiff was clearly an offer, as was found by the trial court and affirmed by the Appellate Division.  The plaintiff's telephoned oral acceptance reached Linoki long before there was any attempt made to accept the offer made to Ledo​gar. Such is the undisturbed finding of the trier of fact. If as a matter of law we find this oral acceptance made an enforcible contract, we need not concern ourselves with the correspondence that followed.  Thus considered, the letter and deposit sent by the plaintiff did not change the contractual relation between Linoki and himself; and the "acceptance" letter and subsequent formal contract between Hayes and Linoki came too late to cut off the plaintiff's rights to the property.

In connection with the question of law we find cases in this court that hold that a binding contract is formed by an oral acceptance of a satisfactory written offer. (See Marat Corp. v. Abrams, 15 N Y 2d 1002 [1965], affg.  20 A D 2d 929.) In the case of Justice v. Lang (42 N. Y. 493 [1870]) our court enforced a contract for the sale of personalty which came within the Statute of Frauds.  It did so on the basis of a writing signed by the defendant seller but not signed by the plaintiff buyer. An orally accepted promise to execute a lease was specifically enforced in the case of Pettibone v. Moore (75 Hun 461 [1894]).  (See, also, Mason v. Decker, 72 N. Y. 595 [1878].) A realty contract was formed by an oral accep​tance of a written offer to sell in the case of Fox v. Hawkins (150 App. Div. 801, 804 [1912]).

In a recent case similar to the one before us, a telephoned oral acceptance of a written offer was found to be sufficient ground for a specific performance decree against the offeror.  (MacLaeon v. Lipchitz, 56 N. Y. S. 2d 609, affd.  269 App. Div. 953 [2d Dept., 1945].)

The cases appellants cite in support of their position on the necessity for a formal contract are easily distinguishable from the present situation, for, in each of them, there was a specific finding that the parties had not reached a full agreement and that they did not intend to be bound until the full and formal contract was signed.  (Ansorge v. Kane, 244 N. Y. 395 [1927]; Pollak v. Dapper, 219 App. Div. 455 [1st Dept.], affd.  245 N. Y. 628 [1927]; Schwartz v. Greenberg, 304 N. Y. 250 [1952]; Harvey v. General Cable Corp., 1 A D 2d 79 [1955], affd.  2 N Y 2d 986.)  In the present case all the necessary elements of the contract are contained in the writing and the trial court found as a matter of fact that, while a more formal docu​ment was contemplated by the parties, a binding contract was formed, as was intended, upon the plaintiff's acceptance of Linoki's offer.  This finding has been affirmed by the Appellate Division.  ( Sanders v. Pottlitzer Bros. Fruit Co., 144 N. Y. 209 [1894]; Pelletreau v. Brennan, 113 App. Div. 806; No. 2 & 4 Roman Ave. v. Goddard, 220 App. Div.  138 [2d Dept., 1927].

SOME PERTINENT QUOTATIONS

from US Supreme Court Takings Cases

Mugler v. Kansas, 123 US 623, 668-69 (1887):

"[A]ll property in this country is held under the implied obligation that the owner's 

use of it shall not be injurious to the community."


A state is not required to "compensate such individual owners for pecuniary losses 

they may sustain by reason of their not being permitted ... to inflict injury on the community."

Pennsylvania Coal Co. v. Mahon, 260 US 393, 415 (1922) (Holmes, J.):


"[W]hile property may be regulated to a certain extent, if regulation goes too far it


will be recognized as a taking."

Hudson Water Co. v. McCarter, 209 US 349, 355 (1907) (Holmes, J.):

"[T]he State as quasi-sovereign and representative of the interests of the public has a standing in court to protect the atmosphere, the water and the forests within its

territory, irrespective of the assent or dissent of the private owners of the land most

immediately concerned."

Penn Central Transp. Co. v. NY City, 438 US 104, 131 (1978):


"[T]he submission that [owners] may establish a 'taking' simply by showing that they


have been denied the ability to exploit a property interest that they heretofore had 


believed was available for development is quite simply untenable."

Nollan v. California Coastal Comm., 438 US 825, 837 (1987):


"[T]he Commission unquestionably would be able to deny the Nollans their permit 

outright if their new house (alone or by reason of cumulative impact produced in conjunction with other construction) would substantially impede [legitimate state] 

purposes..."

Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 US 470, 497-98 (1987):


"'Taking' jurisprudence does not divide a single parcel into discrete segments and 


attempt to determine whether rights in a particular segment have been entirely


abrogated."

Connelly v. Pension Benefit Guar. Corp., 475 US 211, 227 (1986):


"Those who do business in the regulated field cannot object if the legislative scheme is 


buttressed by subsequent amendments to achieve the legislative end."

Lucas v. South Carolina Coastal Council, 112 US 2886, 2897 (1992).


"[G]overnment may affect property values by regulation without incurring an 


obligation to compensate -- a reality we nowadays acknowledge explicitly."

CONVEYANCES CREATING DEFEASIBLE ESTATES
Examples of typical language creating special limitations:

O conveys:


"to Philip Ferdwell and his heirs so long as the land is used for agricultural purposes."

"to the Sparerod School District and its successors and assigns while the land is used as the site for a grammar school."


"to Alexandra Lobeless and her heirs while Cordville remains an unincorporated hamlet."


"to Oliver Olympio during the time that he takes care of me."

"to Tybald Telemann for 10 years, or until there shall be a breach of any of the terms and covenants of this lease, whichever first occurs."

Examples of typical language creating conditions subsequent:

O conveys:

"to Philip Ferdwell and his heirs but if the land is used for non-agricultural purposes then the grantor may re-enter as of his previous estate."

"to the Sparerod School District and its successors and assigns on the condition that the land be used as the site for a grammar school."

"to Alexandra Lobeless and her heirs provided Cordville remains an unincorporated hamlet."

"to Oliver Olympio for life but all rights to the land shall return to me at my election when he ceases to take care of me."

"to Tybald Telemann for 10 years; in the event, however, that there shall be a breach of any of the terms and covenants of this lease, then the lessor may immediately thereupon, or as soon thereafter as practicable, resume possession or maintain appropriate proceedings to recover possession."

IMPORTANT NOTE: The foregoing are typical creating words.  Be warned, however, that the policy of avoiding forfeiture -- by construction or otherwise -- may result in cases where the typical words of condition subsequent result in a mere "covenant", or typical words of limitation result in a condition subsequent [waivable] or a covenant.

RULE AGAINST PERPETUITIES
(the traditional core)

"No [future] interest is good unless it must vest, if at all, no later than 21 years after some life in being at the creation of the interest."  J.C. Gray

Facts in each case: When O conveyed, A had one child, X, age 2 years.


"to A for life, then to first A's grandchild and his heirs"


           ◦ future interest is contingent (unascertained and unborn recipient)


           ◦ future interest might vest more than 21 years after A's death


           ◦ future interest is not valid under the Rule.


"to A for life, then to A's eldest child to survive him, and his heirs"


           ◦ future interest is contingent (unascertained and, perhaps, unborn recipient)


           ◦ future interest must vest, if at all, immediately at A's death (A = workable life in being)

           ◦ future interest is valid under the Rule.




Question:  Is X a workable life in being?  Why not?


"to A for life, then to A's first child to reach age 18, and his heirs"



◦ future interest is contingent (unascertained and, perhaps, unborn recipient)



◦ future interest must vest, if at all, w/in 18 yrs of A's death (A = workable life in being)


◦ future interest is valid under the Rule.


"to A for life, then to A's first child to reach age 25, and his heirs"



◦ future interest is contingent (unascertained, and perhaps unborn, recipient)



◦ future interest might vest up to 25 years after A's death (A ≠ workable life in being)


◦ future interest might vest later than 25 yrs after X's death (X ≠ workable life in being)


◦ there is nobody who can be a workable life in being



◦ future interest is not valid under the Rule.


Question:  Suppose A is 80 years old at the time of the conveyance. Valid?


"to A for life, then to A's first child now alive to reach age 25, and his heirs"



◦ X can now serve as the measuring life



◦ future interest is valid under the Rule.


"to A for life, then to A's children who reach age 25, and their heirs"



◦ Is there a workable life in being? (= class gift)


"to Sparerod School District so long as the land is used for school purposes,


   then to A and his heirs"



◦ Is there a workable life in being? 


"to A for life, then to A's widow for life, and then to the eldest surviving child of A and A's

  widow, and his heirs"    (= "unborn widow" possibility)
SAMPLE DESCRIPTIONS

Metes and Bounds Description:


ALL that certain tract or parcel of land situate in the Town of Somers, County of Westchester, State of New York, more particularly bounded and described, as follows:


BEGINNING at a chestnut bush now or formerly standing on the top of Rainers Hill marked on three sides and stones about it and running thence along land now or formerly of William Strong north thirty nine degrees west nine chains and seventy links to a heap of stones; thence along lands now or formerly of Edward Strong south thirty three degrees west twenty-six chains to a June berry bush marked on three sides; thence south thirty seven degrees east five chains to a chestnut bush marked on three sides with stones about it; thence north forty three degrees east twenty five chains to the place of beginning, containing eighteen acres and one rood of land by the same more or less and being the same premises conveyed by deed from William S. Woodhull to Barnabas W. Mapes dated the twenty fifth day of January in the year 1819, and being the same premises forming a part of or attached to the farm of James Satterly, deceased, and known as the "Mine Hill" or "Wood Lot" being the same premises which were conveyed by Julia H. Satterly and others to Peter P. Parrott by a deed dated the first day of May, 1873, and recorded in the office of the Clerk of the County of Westchester in Liber 250 of Deeds, at page 347, May 12, 1873, at twelve o'clock noon.

Courses and Distances Description:


ALL that certain tract or parcel of land situate in the Town of Somers, County of Westchester, State of New York, more particularly bounded and described, as follows:


BEGINNING at a point, which point is the intersection of the southerly side of Overhill Road and the Westerly side of Rogers Lane;


Running thence from said point of beginning, along the said Westerly side of Rogers Lane, South 4' 23' 02" West 120.05 feet;


thence along the division line between Lots Nos. 33 and 34 in Block 9 on said map; North 85' 36' 58" West 100.00 feet;


thence along the Westerly lines of Lots Nos. 33, 32, 31 and 26 aforesaid, North 4' 23' 02" East 161.59 feet to the Southerly side of Overhill Road;


thence along the Southerly side of Overhill Road, South 63' 11' 10" East 108.18 feet to the point or place of beginning.

Map Description:


ALL that certain plot, piece or parcel of land, situate, lying and being in the Town of Somers, County of Westchester and State of New York, known and designated as and by Lots Nos. 26-33 inclusive in Black No. 5, Lake Shenorock, situated in the Town of Somers, Westchester County, New York", made by Charles J. Dearing, Surveyor, dated August 8, 1930 and filed in the Office of the Register of Westchester County, Now County Clerk's Office, Division of Land Records on October 18, 1930, as Map No. 3710.
� “Use your property in such a way as to not injure others.” Ed.


� More recently it has been observed that the Absolute Ownership rule is now the minority rule among American jurisdictions. See your casebook at 66.


� Fluvial geomorphology is the science of the nature of rivers, their hydrology, hydraulics, and geology.


    � 'Whoever takes and carries away, with intent to steal or purloin, any property or money or any other thing of value exceeding $100 belonging to, or in the care, custody, control, management, or possession of any bank, or any savings and loan association, shall be fined not more than $5,000 or imprisoned not more than ten years, or both; or 


'Whoever takes and carries away, with intent to steal or purloin any property or money or any other thing of value not exceeding $100 belonging to, or in the care, custody, control, management or possession of any bank, or any savings and loan association, shall be fined not more than $1000 or imprisoned not more than one year, or both.' [18 U.S.C. § 2113(b).]


    � 18 U.S.C. § 656


    � IV Blackstone, Commentaries (1st ed., 1769) 230.


� Here, also, Rogers picked up the money from the counter and 'took it' in this sense.








1 On July 5, 1995, defendant Beacon Hudson executed a deed purporting to transfer its interests in the 156-acre parcel, including the .357 acre in ques�tion, to Scenic Hudson Land Trust, Inc. On plain�tiffs' motion filed in this Court, Scenic Hudson was joined as a party defendant, and adopts the arguments of defendant Beacon Hudson.





2 Real Property Actions and Proceedings Law article 5 establishes statutory requirements of an adverse possession claim that must be proven by clear and convincing evidence as well (Brand v Prince, 35 NY2d, at 636, supra). Here, plaintiffs' claim of right to the premises is not derived from a written instru�ment that describes the bounds of the property possessed, but rather is based on ancestral ownership of the cottage. Thus, RPAPL 521 and 522, which together define what constitutes adverse possession of property under a "claim of title not written," govern here. Section 521 provides that "[w]here there has been an actual continued occupation of premises under a claim of title, exclusive of any other right, but not founded upon a written instrument or a judgment or decree, the premises so actually occupied, and no others, are deemed to have been held adversely." Section 522 provides that land is deemed to be "possessed and occupied" within the meaning of section 521 when " usually cultivated or improved" or "protected by a substantial inclosure " (RPAPL 522 [1], [2]).





3 Plaintiffs established that their possession of the property included the 10-year period from the date that defendant Beacon Hudson purchased the 156-acre parcel after tax sale in June 1978 to the date of the commencement of this lawsuit in August 1988. Accordingly, we do not have occasion to address whether the tax sale extinguished plaintiffs' claims of adverse possession of the .357-acre parcel predating that sale (cf., Congregation Yetev Lev D'Satmar v County of Sullivan, 59 NY2d 418, 426; RPTL 1020 [3]).





4 We are bound by the factual finding that plaintiffs were present on the land for one full month each summer, which was affirmed by the Appellate Division, and has record support





5 While the record reveals that plaintiffs continuously paid taxes on the premises, the "[p]ayment of taxes is no evidence of possession, either actual or constructive" (Archibald v New York Cent. & Hudson Riv. R. R. Co., 157 NY 574, 583). Rather, proof of tax payment has "been regarded as an act which shows a claim of title" (id.), and may also be relevant in determining whether, by such act, the adverse claimant has declined to recognize a superior title in the record owner and has thereby shown the requisite hostile nature of the possession (City of New York v Wilson & Co., 278 NY 86, 95-96).





� The words "their heirs and devisees" had originally been included in the deed, but that language was crossed out and replaced with the word "personally".  The handwritten initials "E.S." were placed above the changed language.


   � Although the language of the first easement plainly was broad enough to allow plaintiff to install underground cables, this easement did not appear in defendants' chain of title. Defendants, therefore, cannot be charged with constructive notice of this easement (see, Witter v Taggart, 78 NY2d 234), and we are of the view that plaintiff failed to establish that defendants had actual notice of the first easement. Accordingly, this easement cannot be employed against defendants.





� Plaintiffs suggest that the hydroelectric use is hardly ideal for purposes of protecting the fishing right, but the fact remains that it is better than many other conceivable uses and keeps the burdened property relatively unspoiled.
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