Reading # 10

Self-Defense

Defenses in general

Burden of Proof
Patterson v. New York 

1. What was the crime that D was convicted of?

2. What, according to the court, are the “two elements” of this crime in New York? Are they the same elements as for common-law murder?

3. What was the affirmative defense that D wanted to rely on?

4. According to the trial court’s charge to the jury, who had the burden of proving the affirmative defense of EED?

5. D claimed that saddling him with the burden of proving EED was unconstitutional under Mullaney v. Wilbur. What was the Supreme Court's holding in Mullaney?

6. Under the traditional common law, who had the burden of proof on affirmative defenses, the state or the defendant?

7. Who normally has the burden of proof on affirmative defenses in the majority of jurisdictions today? Is this a constitutional requirement, or is the state free to place the burden on the defendant if it choose?

8. Who has the burden of proving that the defendant committed the crime charged, the state or the defendant? Is this a constitutional requirement, or can it be varied by the states?

9. Did New York meet its burden of proving that D committed the crime charged. Did New York law require D to “rebut any presumptions” about elements of the crime or to disprove anything at all? See question 2 above.
10. So how was the situation in Maine different from that in New York? Why wasn’t Maine allowed to put the burden of proof on the defendant with respect to provocation?

Self-Defense

United States v. Peterson  

1. What crime was D indicted for? What was he convicted of? 

2. What was D’s defense? 

3. What were the two errors that D said were made by the trial judge?

4. What were the circumstances under which D committed the homicide?

5. What does the court mean when it says “the law of self-defense is a law of necessity”?

6. What are the traditional elements of lethal self-defense?

7. Why doesn’t the law allow an initial aggressor to assert self-defense as a legal defense? Hint: When an initial aggressor is forced to kill to save himself, whose conduct is the source or origin of the necessity to kill?

8. Is it enough that the deceased stuck the first blow, fired the first shot, or made the first menacing gesture?

9. Suppose a person is the initial aggressor but thinks better of the whole thing. Is he now stuck (if retreat is impossible), Has he totally lost his right to self-protection and legally required to let himself be killed—or else suffer the penalty for murder?

10. If the victim, Keitt, started the whole thing by stealing D’s wiper blades, how did D end up being the one who was called the “initial aggressor?

11.  So what does it take to make a person the initial aggressor? Are mere words enough?

12. Look at the court’s discussion of the Laney case. What did the D in Laney do to nullify his right to self-defense?

13 Look at the court’s discussion of the Rowe case. What did the D in Rowe do to nullify his right to self-defense?

14. What was the traditional common-law rule on the duty to retreat (rather than use using deadly force)?

15. What is the majority American rule on the duty to retreat?

16. What is the “castle doctrine”?

17. Why didn’t the castle doctrine apply to D in this case?

18. So, what are you supposed to do if somebody comes to your house and starts carrying away your stuff? If you go get your gun, are you the initial aggressor, with no right of self-defense?

Notes and Questions

Note 1: 

C. According to Laney and Rowe, would Dina be the initial aggressor in this problem?
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