
Reading # 12

Defense of Others; Defense of Property

Defense of Others

State v. Giminski 

1. What crime was D convicted of?

2. Who did D allegedly attempt to kill, and how?

3. Why were the federal agents at D’s home?

4. D argued on appeal that the trial court improperly denied a jury instruction that D had requested. What was alleged legal defense that was the topic of the requested instruction?

5. Why did the court below deny the requested jury instruction?

6. How strong does the evidence in support of a defense have to be in order to require the court to give a jury instruction concerning the defense? If there’s evidence both ways, should the court view the evidence most favorably to the defendant or most favorably to the prosecution?   

7. Would D’s daughter have had a right to use deadly force to defend herself against the federal agent? Why not?

8. According to the court, could D have reasonably believed that his daughter had a right to use deadly force to defend herself against the federal agent?

9. In one sentence, state the rule that prevented D from having a valid “defense of others” defense.

10. Suppose a robber approaches T on a lonely subway platform and, brandishing a knife demand T’s wallet. T grabs for the knife, which falls down to the tracks, and the robber and T end up wrestling on the floor. Just then D appears down the steps, sees T on top of the robber holding him down, and using a legally licensed gun, D takes a shot at T. D is indicted for attempted murder. Can he use “defense of others” as a defense. See note 3. 

People v. Boyett

1. What was the crime that D was convicted of?

2.  What were the circumstances of the killing? 

3. Was there any evidence concerning the victim’s behavior just prior to the shooting that might be relevant to deciding whether D had a right to use force? What evidence and who provided it?

4. What defenses did D allege?

5.  Why did the trial court deny D’s request for a jury instruction concerning “defense of habitation”?

6. Did the appellate court agree with the trial court that “defense of habitation” only applies when D kills the victim inside the house? What did the appellate court say is the correct rule? List the elements of the defense.

7. Suppose that, late one night, D confronts V trying to the jimmy the lock of D’s backdoor. V is drunk and is threatening to kill D for an alleged affair with V’s girlfriend.. D knows that V usually carries a gun. D pulls out a pistol and points it at V’s face, saying: “You just try it.” V turns to run off and, fearing V will be back again, D shoots him in the back. Does “defense of habitation” apply to this case? 

8. D and V are playing cards and drinking whiskey in D’s kitchen. V believes D is cheating him and grabs a large knife and makes several drunken lunges toward D, but misses by a mile each time. When V trips and falls to the floor on his last lunge, D picks ap a 16 inch cast iron frying pan and bashes it full force against the side of V’s head.  Does “defense of habitation” apply?

9.  Is force permitted in defense of habitation in order to prevent an intruder from entering to commit any felony, of just certain felonies?

10. What reason did the court give for concluding that the trial court properly denied the jury instruction on “defense of habitation”?

11. Assume, as the court apparently did, that the Victim in this case did no more than come angrily to the door, knock and then back off 4 feet, waiting for the door to open. If D did not have a right of “defense of habitation” on these facts, nor a right to shoot in self-defense, would his action of taking out a gun have been a “use of deadly force”—potentially giving the victim a legal right to shoot D? See MPC § 3.11 (2).
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