Reading # 18

Accomplice Liability—Actus Reus and Mens Rea
State v. Ward

1.  What is the difference between a “principal in the first degree” and a “principal in the second degree”?

2. What is a accessory before the fact?

3. What was a accessory after the fact?

State v. Hoselton 

 1. What was the crime that D was convicted of?

2. What did D actually do?

3. Why did D think his conviction should be reversed?

4. The state argued there was sufficient evidence to support a finding that D was a lookout. What, according to the court, is a “lookout”?

5. What was the evidence suggesting that D was a lookout?

6, Why wasn’t this evidence (see previous question) sufficient to support a conviction?

7. Isn’t it plausible to conclude that D probably would have functioned as a lookout if the need arose—for example, if he saw police officers approaching the barge while his friends were inside? 

Answer the hypos in note 3 following the case

Mens Rea of Accomplice Liability

People v. Lauria 

The General problem: What’s the legal responsibility of sellers who know their products and services are being used in furtherance of criminal activity? Should ordinary businesspeople (sales clerks, etc.) be criminally punished for their customers’ criminal acts? Are they accomplices? 

The Tension: Criminals use the services of law-abiding businesses all the time, buying everything from guns to transportation, so the sellers could be subjected to “jury-risk” every time a prosecutor suspects they may have known that one of their buyers had a criminal purpose. Do we really want to make ordinary retail employees constantly vulnerable to being pulled in and required to contest charges that “they knew” their customers’ intentions?
1. What was the business that D was engaged in? Was it a legitimate business?

2. What did D do that allegedly constituted him as an accomplice in crimes?

3. Did D have knowledge of the illegal activity that his business was being used to facilitate?

4. Who is appealing here? What was the decision of the court below?

5. A person is an accomplice only if the person can be shown to have intended to aid or further the criminal venture. The prosecution here attempted to equate knowledge of another’s criminal activity with an intention to further that activity. Does the law ever treat mere knowledge that a result will occur and equivalent to an intention to produce that result?

6. But for purposes of accomplice liability, did the court in Lauria treat mere knowledge of a criminal venture as always being equivalent to an intention to aid or further that venture? 

7. The question that the court had to answer in Lauria was: Under what circumstances does a supplier become a part of a criminal venture by furnishing goods or services which he knows are to be used by the buyer for criminal purposes? What conclusion did the Falcone case reach regarding the sellers of large quantities of sugar, yeast and cans to moonshiners? Were they deemed to be a part of the criminal venture?

8. What conclusion was reached in the Direct Sales case concerning the drug wholesaler that sold narcotics “in quantity” to a physician who was illegally supplying them to addicts?

9.  In what key respect was the sale of pharmaceuticals in Direct Sales different from the sale of sugar and yeast in Falcone? 

10.  In taking the “step from knowledge to intent” the court mentioned a number of factors that are relevant. Intent may be inferred from knowledge when:

( A seller has acquired a stake in the criminal venture. What was the example the court gave? Can you think of another example?

 ( the goods or  services have no legitimate use. What was the example the court gave? Can you think of another example?

 ( the volume of business with the buyer is grossly disproportionate to any legitimate demand. What was the example the court gave? Can you think of another example?

( the seller knows the buyer will uses the goods or services to commit a serious crime

Riley v. State

No questions—not assigned
Note 2, p. 893

1. If Bob exceeds the speed limit and unintentionally hits and kills Carl, is Alice guilty as an accomplice for criminally negligent homicide under MPC § 2.06(4)? See 1.A.
2. If Bob also runs a red light and, because of that, he unintentionally hits and kills Carl, is Alice guilty as an accomplice for criminally negligent homicide under MPC § 2.06(4)? See 1.B.
State v. Linscott 

1. What crimes was D convicted of?

2. What kind of murder—intentional murder or felony murder, based on the robbery?

3. Who did D actually kill? Did he intend to kill anybody? How was he considered guilty of intentional murder?

4. How do we know that ow do we know HHsdflllllD didn’t intend to cause anybody’s death or know his conduct was practically certain to do so?

5. What were the circumstances in which the death occurred?

6. According to the Maine statute, can a person be held as an accomplice to murder even if the person didn’t intend in any way to promote or facilitate the murder?

7. As we’ve already seen, the Constitution  (due process) requires proof beyond a reasonable doubt of every fact necessary to constitute the crime (including, in the case of murder, mens rea). How, then, was the second sentence of the accomplice statute constitutional, since it allowed the prosecutor to get a conviction for intentional murder without proving intention?

8. Have pretty much all of the states adopted this common-law “natural and probable consequences” doctrine? See note 2.
9. Note that Fuller, the actual triggerman in Linscott, could be convicted of intentional murder only if the state proved his intention to kill (or knowledge he’d kill) beyond a reasonable doubt.

Does it make sense that D, who actually killed no one, could be convicted of intentional murder based on lesser proof?

Actus Reus of Accomplice Liability

State v. V.T. 

1. What was the crime that D was convicted of?

2. What did D actually do that promoted or facilitated the theft?

3. Can the outcome of this case be right? Isn’t it just common sense that people are more willing to do daring things if they have someone along for “moral support,” to buck up their courage or provide stimulus to their daring-do? See note 1.

4. Suppose the prosecution in V.T. could prove that D had mentally approved of the theft but did not say so (or do anything that would so indicate). Would D’s private approval of the theft have sufficed to make him an accomplice?

5. Suppose the prosecution in V.T. could prove that D had privately resolved to help with the theft (e.g., by shouting a warning) if it became necessary but he did not say so (or do anything that would so indicate). Would D’s private resolve to help suffice to make D an accomplice?

6. Suppose that D in V.T. ran off with his friends when they heard somebody coming as the friends were in the process of committing the theft. Would that have sufficed to make D an accomplice?

7. Suppose the prosecution in V.T. could prove that D had intended his presence to encourage his friends, but they would have committed the theft anyway? Would that have sufficed to make D an accomplice?

8. D is in a bank, standing in line for a teller, when she observes a man robbing another teller. D exclaims, “My God, I wonder if the guard sees him.” The robber hears D, realizes there’s a guard is nearby, speeds up the robbery, and flees. Is D guilty as an accomplice in the robbery? 

9. Same facts as previous question but, when D observes the robber, she thinks to herself, "Good, I hope he gets a lot of money from the bank. They turned down my loan request last week." D privately decides to help the robber if necessary, but the robber completes the robbery without any help from D. Is D guilty as an accomplice in the robbery? 

Wilcox v. Jeffery 

1. What was the crime that D was convicted of?

2. What did D actually do that promoted or facilitated the crime?

3. How did this conduct aid and abet the crime?

4. Did D’s conduct suffice to make D an accomplice?

5. Would the case have come out differently if D had gone to the concert and booed?

6. Suppose a fight breaks out at a NHL game and there is a prosecutable battery by one player against another. Can anyone in the crowd who cheered the attack be properly convicted as an accomplice?

7. Based on Wilcox, how would you answer the questions at the end of note 3? 

State v. Helmenstein 

1. What was the crime that D was convicted of?

2. How many of the persons involved in committed the burglary testified against D?

3. With all that testimony, why did the prosecutor still have a problem obtaining the proof he needed to convict D?

4.  What about the testimony of Glen Zahn? Where was he at the time the burglary was committed?

5. On what basis did the appeals court hold that Glen Zahn was an accomplice?

6. But how did Glen Zahn assist or encourage the burglary? Was his conduct in any way necessary either for the burglary to happen? Doesn’t it look like it would have happened anyway? See notes 2-3.

7. Sadie works at a convenience store and she left the back door open overnight so Paul could burglarize it. However, she forgot to tell Paul and, unaware of what Sadie had done, Paul went in through a window. Is Sadie an accomplice under the common law rule? Under MPC § 2.05? See note 4.
8. A group opposed to abortion has organized a bus trip to a clinic in a nearby city in order to carry out a sit-in. It is expected that many of the protesters would be subject to arrest. In order to fund the trip, the group solicited contributions from its membership and the public. After the illegal sit-in occurs and many are arrested for trespass, may the prosecutor use the group’s contributor list to prosecute all the contributors for trespass, as accomplices? See notes 2-3.

People v. Genoa 

No questions – not assigned

Reading # 19

Accomplice Liability— Extensions and Limitations
Distinguishing Direct from Accomplice Liability

Bailey v. Commonwealth 

1. What was the crime that D was convicted of?

2. What did D actually do that promoted or facilitated the crime?

3. Could Bailey be convicted as an accomplice in this case? Why?

4.  But.. how could Bailey be a “principal in the first degree” when he was at home two miles away when the homicide occurred and had no control over any of the persons whose actions were the immediate cause of V’s death?

5. Suppose Murdock, the victim, had killed one of the police officers and was not shot himself. Would D still be guilty of that homicide?

Limits on Accomplice Liability

In re Meagan R. 

1. What was the crime that D was found to have committed?

2. What did D actually do?

3. Could D be properly convicted of the predicate felony of the burglary? 

Reading # 20

Criminal Solicitation and Conspiracy

Criminal Solicitation


State v. Mann 

State v. Cotton 

1. Why did the court rule that D’s actions didn’t constitute solicitation in New Mexico? 

2. Would D’s actions have constituted criminal solicitation under the MPC?

3. Do you see an argument that the court incorrectly interpreted the New Mexico statute? Read the statute carefully. See note 1. 

4. Consider Alice in note 3. Is she guilty of criminal solicitation?

: “Alice thinks aloud” in presence of cellmate …

5. Consider Francisco in note 4. Is he guilty of criminal solicitation?

: “Asks Georgia to furnish him with burglary tools…

6. What about H in note 5. 

Conspiracy—General Principles


People v. Carter

1. How is criminal conspiracy defined?

2. What is the gist of conspiracy? Does there have to any overt act in furtherance of the conspiracy?

3. What is the “twofold specific intent” that is required for conviction?

4. If the object of conspiracy is accomplished, does the conspiracy merge with the completed offense? Or can the defendant be convicted of both?

5. How about under the MPC. Does the conspiracy merge with the substantive crime under the MPC? See note 3 and MPC § 1.07(1).

Pinkerton v. United States 

Note: Walter and Daniel Pinkerton were country moonshiners whose “conspiracy" was to operate a still together and produce liquor without paying the Federal liquor tax. 

1. Did Daniel directly participate in committing any of the substantive offenses that he was convicted of?

2. Where was Daniel at the time many of the substantive offenses were committed (see dissent)?

3. Who actually (directly) committed all of the substantive offenses that Daniel was convicted of?

4. Based on what fact(s) was Daniel convicted of substantive offenses that somebody else committed while Daniel was in the penitentiary?

5. What did the U.S. Court of Appeals hold in United States v. Sall?

6. Did the Supreme Court agree with United States v. Sall?

7. What, if anything, could Daniel have done to avoid being guilty of further crimes that Walter might commit in the future while Daniel was in prison?

8. Was Daniel also guilty as an accomplice in the substantive offenses?

9. As long as the conspiracy continued, would Daniel be guilty of every crime committed by his co-conspirator, Walter? Suppose Walter did something totally unrelated to the conspiracy, like stole a car.

10. Under the facts in note 2, what completed offenses is each party guilty of? What crimes is each party guilty of pursuant to Pinkerton?
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