Reading # 2      

Actus Reus and Omission

Martin v. State

1.  What crime did the court say D was convicted of?

2. What did D actually do that allegedly constituted commission of the crime?

3. What specifically did the statute prohibit? What were the two elements of this crime?
4. Did the appellate court agree that D was guilty of the crime charged? Why not? 

5. Didn't D voluntarily “manifest” a drunken condition? If so, why’s it necessary that his “appearance” in public also be voluntary? Why should both acts have to be voluntary?

6. Compare the statute in Martin with the statute in the case described in Note 1. How’s the case in Note 1 different? Compare also the statute in the Powell case on 723. (Don’t read Powell,I, just the statute. 

MPC § 2.01(1)


1. What is the general rule of criminal law that is codified in MPC § 2.01(1)?

2. What is an “act”?  See MPC § 1.13 (2).

3. Why does the law require a bodily movement? See note 2.

4. Suppose there really were such things as “pre-cogs”? (note 2) Should we use them? How? 

5. Why should the law require that D do a voluntary bodily movement for there to be a crime? 

6. What does “voluntary” mean? 

• That D wants or desires the movement to occur?


• What if D wants the movement to occur but, at another level, does not want to want it?


• What if D wants the movement to occur but it’s because her will is overcome by outside

    forces (like a gun to her head)?


• What if D wants the movement to occur but it’s because her will was entirely shaped 
     and malformed by outside forces (like a lousy social background)?

More specifically, suppose:

• A climber holds a rope from which companion dangles. He tires. His fingers lose grip & open.

• A person is driving down a street when a wasp flies in the window and suddenly lands in her hair. She swerves and hits a pedestrian. 

• A person’s clothing catches fire from a defective cellphone battery. He lurches in a panic colliding with another person, pushing her in front of a train 
• A drowning man in a swollen river is flailing and gasping for breath. He grabs the side of a rescuer’s small boat, causing it to tip. The rescuer falls out and drowns.

• A woman is sleeping on a bed and a 14-year-old boy comes into the room and has intercourse with her. She’s convicted of statutory rape. Facts based on People v. Dendler, 666 N.Y.S.2d 276 (3d Dept. 1997) (conviction upheld).
7. What does the MPC say that “voluntary” means?

8. Is the Decina case (note 9 on 144-45) a case of harm caused by involuntary movements or a crime consisting of voluntary movements?
Thought question: Is “will" just the word we use to refer to the biological drive to do things, or is there something more involved? Something we can control or that is “free”?

Free will might exist. It can’t be disproved but, then again, there is no unequivocal evidence for it. In particular, there is no unequivocal evidence for mental causation. According all the evidence, the mind cannot move molecules—and therefore the will also cannot. There is, at most, only a bare correlation between thoughts and deeds, but not the slightest suggestion that there’s any mechanism of action that could make it work. In fact, we don’t even really know what thoughts are at all, only that they exist. And it is pure speculation to say they have physical effects in the physical world.

Meanwhile, human behavior has a perfectly plausible and deeply evidence-based physical explanation, one that requires no conjecture of mental causation to make it coherent. In line with this explanation, the correlations we see between thoughts and deeds can be explained by the fact that the very same physical neuronal processes that produce the physical movements also produce the thoughts. 
How do we know that physical (neuronal) processes can produce thoughts? We don’t. But it is, on the whole, far more plausible to assume that physical processes can produce thoughts than to assumed that non-physical thoughts can produce motions and energy in the physical domain.

State v. Utter — 
1.  What crime was D accused of? What crime was he convicted of?

2. What did D actually do and under what circumstances?

3. What sort of evidence did D present in his defense?

4. Did the court allow the evidence on “conditioned response" to be presented to the jury?

5. So, what was D complaining about on appeal?

6. The court says there are two components of every crime. What are they?

7. Does mens rea encompass the entire mental process that’s required for an action to be a crime?

8. What is the actus reus of both murder and manslaughter?   
9. On what basis did D argue that he did not commit an “act" of homicide?

10. Was there any authority for D’s position? For example, if A hurts B while unconscious, is A responsible for that conduct?

11. So why did the appellate court approve of the Trial Court’s instruction to “disregard” the evidence on conditioned response?

12. In a criminal case, the prosecution normally has the burden of proving every material fact. One of the material facts is that the criminal conduct includes a voluntary act. If we don’t know what happened in the room (see previous question), how can we say the prosecutor proved that the stabbing was a voluntary act? See note 11.

13. Do you agree that “conditioned reflex” should be a defense?

Notes and questions:

1. As a general matter, can automatism be asserted as a defense to a crime? (note 3)

Omissions

People v. Beardsley

1.  What crime did the court say that D was convicted of?

2. What did D actually do that allegedly constituted commission of the crime?

3. Did the appellate court agree that D was guilty of manslaughter? For what reason?]

4.  What are some examples of legal duties mentioned by the court?

5. What are the five sources of legal duties to act mentioned in note 2? 

6. Don’t people owe a legal duty to provide assistance to guests in their homes?

7. How about David Cash (in note 4)? Is it important to the way you feel that Cash was a friend of Strohmeyer? Why should that matter? Should people be criminally punished for their friends’ bad acts?

8. Should government reach out and punish people who only want to keep to themselves? Shouldn’t there be a right to mind your own business, and not get entangled in others’ problems?

Barber v. Superior Court

1. Is euthanasia (mercy killing) permitted? When are doctors legally authorized to terminate the life of a patient who can no longer be cured?

2. Do doctors have a general duty to provide medical assistance to sick people? In Barber, where did the duty to treat come from in the first place? (Remember the 5 sources of duties we saw above).

3. Consider:

    • Can a doctor refuse to begin providing treatment to a sick patient?? (yes, mere omission)

    • Can a doctor stop providing treatment once she's started? (= omission analysis).

4. According to the court, does a doctor risk prosecution for stopping treatment of a patient who has died? 

5. What has historically been the legal definition of “death”? What is the California definition? 

6. Was Mr. Herbert “dead” by either of these definitions?

7. According to the court, when a doctor turns off the life-support machinery, is that an act or an omission?

8. How did the court justify its conclusion that affirmatively shutting down and disconnecting life-support machinery is not an “act”? Isn’t the court’s conclusion contrary to common sense?

9. Are you really convinced by the court’s logic that “each drop” is a separate act? Explain it.

10. Suppose an interloper (Mr. Herbert’s personal enemy, or one of his impatient heirs) stopped by the hospital and disconnected the life support. Would the interloper get off because:

a. he had no duty to provide treatment (ergo, no criminal omission), and 

b. cutting off life support is not an act? 

How do you distinguish the interloper case?

11. What if an interloper disconnected the machine from Mr. Herbert so he could use it to save the life of C, a 5 yr old accident victim who (with the benefit of the machinery) was able to make a full recovery? Would this interloper be guilty of murder?

12. Do you see how the court set up the case for the desired outcome (exonerating the doctors) by insisting that removing the machinery is an omission and not an act?

13. See how well you understand Barber by answering the following questions:

    a. Suppose Vicky is stuck in a well and a passing stranger, Don, throws down a rope ladder.

        Would Don be guilty of murder (in the event of Vicky’s death): 

• If Don had decided against throwing down the ladder and just continued on?


• If Don cut the rope ladder after Vicky started to climb up it (is that a mere “omission”?)


• In what key way is this case different from different from Barber? 

    b. Suppose again that Vicky is stuck in a well but Don only has only a rope (not a ladder).

        When Don sees Vicky is struggling unsuccessfully to climb the rope, he cuts it.

   • Should Don be guilty of anything?


   • How's it different?

Social Harm:

1. What are the three different “components” of the actus reus of a crime? (See note 2).
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