Reading # 6

Theories of Punishment 
{Introduction}  (pp. 31-36)

1. What is the form of punishment commonly imposed in the United States? What are some other forms of punishment?

2. Have the rates of imprisonment generally been going up, going down, or holding steady? Is imprisonment fairly even distributed across the population, or does it tend to be concentrated in certain groups?

3.  According to Kent Greenawalt, why does punishment require justification?

4. What does Greenawalt say are the two “dominant approaches” to justifying punishment? What’s the difference between them?

5. Does the justifiability of punishment presuppose that people have “free will,” that our choices of what we do are our own instead of being] determined and beyond our control”?

Utilitarian Justifications (p. 36)

1. According to Jeremy Bentham, what is the general object that all laws should have? Do you agree with him?

2. Did Bentham agree that punishment was a good thing because offenders deserve to be punished?

3. Bentham listed four cases in which punishment ought not be inflicted. What are they?

4. According to the Greenawalt excerpt on p. 38, what are the four “beneficial [utilitarian] consequences that flow from punishment?

Notes and Questions (p. 39) 

1.  Does deterrence actually work? 

2. Does incapacitation work to reduce crime? What’s the problem (from a utilitarian point of view)?

3. Does rehabilitation work? 

Moore on the Retribution Justification

1. According to Michael Moore, why is punishment of offenders justified?

2. Why does an offender “deserve” to be punished?

3. What is “negative retributivism?

4. But what if punishing an innocent person does in fact deter even greater harms?

Historically, kings and emperors sometimes would punish family members of the offender—and in some countries, they still do. 

5. Do retributivists like Kant think that offenders should be punished even if it would serve no other purpose whatsoever?

6. Is “retribution” just a fancy way to dress up darker motives that we do not want to name? According to James FitzJames Stephens, it is morally right to hate criminals. Do you agree? Even if Stephens is right, what does hating criminals have to do with justifying punishment?

5. What does Herbert Morris mean when he says we have a “right to be punished”? Is he nuts?

Note 3 (Retribution Without Societal Benefit)

1. Should Thomas Atkinson have been punished for retributive reasons even if it would serve no other purpose? (p.50)

The Queen v. Dudley & Stephens—

1.  What crime were Ds charged with?

2. What had the Ds actually done?

3 What was the general line of defense?

4. We will be coming back to this case but, for now, the question before is this: Did the Ds do anything that should be legally punished? First, what did the court say? (see second part of case).

5. Sketch out an argument that Dudley and Stephens should be punished based on each of the these rationales for punishment: 

● retribution


● deterrence


● incapacitation


● rehabilitation and reform

6. Now sketch out an argument that Dudley and Stephens should not be punished based on each of the four rationales for punishment listed above:

Be ready to state your arguments (in a couple of sentences) in class.
People v. Superior Court (Du) 
1.  What was the crime that Mrs. Du was convicted of?

2. What had Mrs. Du actually done?

3.. What two defenses did Mrs. Du assert in her defense?

4. Were either of two defenses successful?

5. Are you surprised that the defense of self-defense did not succeed? Why do you think it did not? We will be studying self-defense later in the course, but for let’s consider these points:

6. Do you think it was (or should have been) legally permissible for Mrs. Du to begin pulling on Latasha’s sweater in an attempt to retrieve the orange juice?

7. Do you think it was (or should have been) legally permissible for Latasha to hit Mrs. Du with her fists to stop Mrs. Du from pulling on her sweater? 

8. Assuming that the force used by Mrs. Du was lawful (in defense of property) and that, therefore, 

9. So what was the problem? Why do you suppose that Mrs. Du lost on her self-defense claim? 

10. What proof was there that Mrs. Du intended to kill Latasha? 

11. Note, there’s also an alternate inference: That Mrs. Du intended only to threaten Latasha (to coerce her to leave) and the gun went off accidentally. There’s some evidence to support that inference here, but the jury is entitled to reject it.  As long as reasonable jurors could have decided Mrs. Du intended to kill, the verdict should be upheld.

12. The probation report said that Mrs. Du was “most unlikely to repeat this or any other crime.” Do you agree?

13. Do you agree with the probation report that Mrs. Du was “not a person who would actively seek to harm another”? Why would either of these “facts” about Mrs. Du (in 12 and here) make a difference in light of the rationales for punishment, namely:




● retribution




● deterrence




● incapacitation




● rehabilitation and reform

14. How long a prison sentence did the court decide on? How much of the sentence did Mrs. Du have to serve?

Note 6: Restorative Justice

1. What is restorative justice? 

2. Do you think that people and society would be better off on the whole if the law tried to “heal” that tears in the fabric of social relationships rather than encourage people to reinforce and exacerbate the divisions that naturally occur when persons cause seriouis harms t others?












Cf. in China

Proportionality of Punishment

Coker v. Georgia —

1. What crime was D convicted of?

2. What was the penalty that the state courts imposed?

3. What relief was he seeking on this appeal?

4. What the legal basis D’s request for relief?

5. Is the death penalty invariably cruel and unusual (within the meaning of the 8th Amendment)?

6. What, according to the Court, made the death penalty violate the 8th Amendment in this case?

7. What does “excessive” mean in this context?

8. Do you think that giving the death penalty to rapists serve the goals of punishment? How?


● retribution


● deterrence


● incapacitation


● rehabilitation

9. Did the Court think that the death penalty for rape is “grossly disproportionate”? Compared to what?
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