Reading # 8

Homicide—“Heat of Passion” Manslaughter 
“Heat of Passion on Sudden Provocation”

Girouard v. State

1. (Introductory Comment) What’s the basic legal effect of “provocation” in homicide cases?

2. What was the court “asked to reconsider” in this case?

3. What was the crime that D was convicted of?

4. Who did D kill, and why?

5. Did D kill pursuant to a plan, or was it a “spur of the moment” thing? Did he have regrets?

6. What are the "fairly well-defined classes” of provocation that permit murder to be mitigated to manslaughter?

7. Under the traditional rules, can words alone ever be adequate provocation, as long as they are inflammatory enough? Why?

8. What, according to the court, is the definition of voluntary manslaughter? 

9. What are the requirements of the so-called “Rule of Provocation”?

10. What did the court describe as the “ultimate issue” in this case?

11. What does it take for provocation to be “adequate”?

12. Didn’t the victim physically attack D just prior to when he killed her? Why wasn't that, together with provoking words, enough to make the provocation defense apply?

13. What specific fact was missing in this case? Why was the provocation not considered “adequate”?

14. Do other jurisdictions generally agree or disagree with rule that "words alone" are not enough?

15. Did it matter that D might have been particularly vulnerable or susceptible to the teasing, taunts and insults that Joyce was hurling at him? Why not?

Who is a “Reasonable Man”?

Issue here: In deciding whether a “reasonable person" would have become so inflamed and impassioned as to lose self-control, should the standard of "reasonable person” be fully objective, with no personal characteristics of the defendant taken into account? Or should certain personal characteristics be considered—for example, that the defendant is very young, or weak and vulnerable, or of a particular religion or culture, national background or other identity? 

1. According to the Bedder case, discussed in note 1, is it proper to take into account the fact that the defendant was "short-tempered" or had an "unusually excitable or pugnacious temperament” (now sometimes called “explosive personality disorder”)? 

2. How about the fact that the defendant in Bedder was impotent, and the alleged provocation consisted of being cruelly taunted about his particular (and embarrassing) disability?

3. Should we consider the defendant’s cultural background? Do you agree that the jury should be told to consider the situation from the viewpoint of a “reasonable person of Aboriginal background,” as described in note 3? How about telling the jury to look at the situation from the standpoint of a reasonable person from the Arabian Peninsula. a very traditionalist society (also described in note 3)? How about telling the jury to consider the situation from the standpoint of a reasonable person from the American South, an area where a higher regard is placed on “personal honor” than in the country generally?

4. Modern courts have shown some flexibility in willingness to charge the jury concerning factors that affect the gravity of the provocation (unless it might amount to valorization of personal values that the court considers repugnant). How about factors that affect the defendant's capacity for self-control (like being short-tempered)? What did the highest court (House of Lords) say about charging with respect to such matters in DPP v. Camplin (described in note 4).

5. Look at the “Problem on Provocation” handout (Berenger), and answer the questions there.

6. What is the point being made in the article quoted in Note 5?

People v. Casassa 
1. D was charged with second-degree murder. What was his defense? What would be the legal effect of this defense (if proved)?

2. Is the “extreme emotional disturbance” defense broader or more narrow than the “heat of passion” defense” that it replaced? In what way?

3. What does the court say are the two principal components of the EED defense (see quoted wording from statute at bottom of p. 301)?

4. From whose viewpoint does the factfinder determine whether there was a reasonable explanation or excuse for the EED?

5.  So, what the question comes down to is whether the factfinder (the court) considered a romantic rejection to be a reasonable explanation or excuse for the EED that D was experiencing. Was it?

6. Note the last paragraph of the case. What is the court saying here?
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