Reading # 9

Unintentional Homicide—Reckless, Negligent & Accidental
Commonwealth v. Malone (supp)

1. What crime was D convicted of? 

2. What did D do, and under what circumstances?

3. Did D intend to kill his friend?

4. What was the issue that court primarily discusses in its opinion?

5. What's the difference between “murder" and "involuntary manslaughter”—what the court calls the "grand criterion"?

6. Which of the kinds of “malice” was allegedly involved in this case? 

7. What is another example of this type of malice mentioned by the court?

8. Did the court find that D acted with malice? Based on what??

9. The court says that a person exhibits this kind of malice when he “commits an act of gross recklessness for which he must reasonably anticipate that death to another is likely to result.”

When D pulled the trigger, was death likely to result? How likely?

10. The court says the death of the victim was “at least sixty per cent certain from his thrice attempted discharge of a gun known to contain one bullet.” Can you deduce from this how many bullets the revolver could hold? (Hint: See footnote 1). Was the court correct in saying there was a 60% chance of death (and not some lesser percent) when D pulled the trigger on the fatal shot? Does it matter?

People v. Knoller
1. What crime was D Knoller charged with committing?  (All questions will be about D Knoller, not her co-defendant)

2. What did D actually do?

3. Was D aware of her dog’s dangerous personality?

4. When is malice “express” according to California law? When is it “implied”?

5.  Does the court accept or reject the idea that this kind of malice (depraved heart) means D has an evil disposition or despicable character?

6. What, according to the court, should we be “focusing on”?

7. The court says there are “two lines of decisions” defining implied (depraved heart) malice in California. How does the earlier line define implied malice?

8. What is the definition of implied malice in the later line of decisions?

9. The mentions a case (Watson) that said these two definitions of implied malice “in essence articulated the same standard.” Did they really?

10. An element of the earlier definition is that there be a “high probability” of causing death. Does keeping large, badly disciplined dogs involve a “high probability” of causing death? How high?

11. Was the conduct of the defendant in Knoller more or less morally equivalent to intentionally causing death? Should it matter whether it does?

Notes and Questions

1. If D in Knoller was genuinely unaware of the risk (see note 2 examples), should she be held for depraved heart murder, or even for reckless manslaughter—or for, at most, criminally negligent homicide?

2. How about the doctor in note 3 (75% risk of death). 

3. How about the Russian Roulette hypo in note 3.

4. What are some other example of depraved heart malice? (See note 4)

5. Take another look at § 125.25 (2) of the NY Penal Law on p. 258. What are the 4 elements of “depraved indifference” murder in New York?

Take another look at § 210.2 (1)(b) of the Model Penal Code (especially the first sentence). Which important element in New York has no counterpart in the MPC version?

Criminally Negligent Homicide

What is negligence? Negligence is when you think you’re doing something right or, at least, something that is okay, but later on, after an unexpected bad result, the law says "If you had just thought of thus-and-so, that horrible thing would never have happened. And you end up punished for doing something that you honestly thought was right or, at least, okay to do.

State v. Williams 
1. What is the crime that Ds were charged with committing? 

2. What did Ds actually do?

3. Did the common law permit conviction for involuntary manslaughter based ordinary or simple negligence, or did it require that a higher level of negligence be shown?

4. How about under the Washington statute? Did it allow conviction in a case of ordinary or simple negligence?

5. How did the court define ordinary negligence?

6. .Did the Ds’ ignorance, good intentions or good faith matter to their guilt?

7. Look at § 210.2 (4) and§ 2.02 (2)(d) of the Model Penal Code. Would defendants have been guilty of criminally negligent homicide under the MPC standard?

8. What purpose does it serve to put Ds in this case in prison?

9. What if a defendant has limited intelligence and doesn’t have the capacity to appreciate risk?

10. What’s the line between criminal negligence and civil negligence???

11. Why do you suppose the law does not generally impose criminal punishment for ordinary negligence?

Felony-murder rule

People v. Wilkins  (supp)

1. What does the court say is the purpose of the felony-murder rule?

2, How does the felony-murder rule work—in what way does it serve that purpose?

3. What was the “predicate felony” that D committed in this case (i.e., the felony that served as the basis for applying the felony-murder rule)?

4. What did D actually do?

5. How did the death occur?

6. What was the crime that D was convicted of?

7. Was D driving recklessly or in any way abnormally at the time the accident occurred?

8. What actions did the court say “caused the homicide”?

9. Was it legally important to the question of D’s guilt that the death was caused by the acts referred tin the previous question, not by the acts that D did later, 60 miles down the road, as drove along with an improperly (unsafely) secured load?

People v. Fuller  
1, What was the crime that Ds were being prosecuted for?

2. What did Ds actually do?

3. What was the predicate felony that served as the basis for the felony-murder charge in this case? Do not recite the entire statute, just the parts that are relevant to what Ds actually did.]

4. Suppose a case with exactly the same facts as in Fuller except that the vans were not locked. Could Ds have been found guilty of felony murder using this statute?

5. If a store clerk chases a shoplifter into the street and he’s killed when he gets hit by a passing car, is the shoplifter guilty of first-degree murder? Explain.

6. Did the court seem happy with applying the felony-murder rule in this case?

7. What critiques did the court give of the felony-murder doctrine?

8. Did the defense lawyers (and the court) miss an important argument? Look at the first two words of § 189, as quoted in the case. Do you see why § 189, by its express wording, probably does not apply to these defendants at all? 

9. Does the felony-murder rule seem to have any requirement that the death be in any way foreseeable? See note 3. 

10. What's the purpose of the felony-murder rule (see 333-41)?  

Fisher v. State
1. What is the crime that Ds were convicted of?

2. What did Ds actually do? 

3. How does Maryland define second-degree murder? See footnote k.

4. Does the Maryland statutory definition of second-degree murder say anything about felony murder or say there's a felony murder rule for second-degree? Does this mean there’s no such thing as second-degree felony murder in Maryland? Be careful; remember what the common-law definition of “murder” is.

5. What three arguments did D’s make in their defense?  Be sure you understand and can state all three.

6. How did Blackstone describe felony murder? Who was Blackstone?
7. Are there courts that limit the felony murder rule to crimes that were considered felonies by the (traditional) common law? Is this the majority rule? The minority rule? Nobody’s rule?

8. Do some courts limit the application of the felony-murder rule to felonies that are inherently dangerous to life?
9. Is a felony considered to be “inherently dangerous to life” just because it was likely that somebody would be killed as a result of the defendant’s felonious endeavor?
10. What does it mean to say that a felony is “inherently dangerous in the abstract”?

11. Using this definition of inherently dangerous felony (i.e., inherently dangerous in the abstract), would insurance fraud be considered an inherently dangerous felony (if, for example, the perpetrator unintentionally ran over a pedestrian on his way to mail the fraudulent claim)? 

12. How about the crime of “felony DWI” defined as driving under the influence “in such a way as to create a great risk to life, limb, or property”?

13. How about burglary (breaking and entering with intention to commit a felony on the premises)?
14. How about child abuse defined as “conduct toward a child in one’s care likely to produce great bodily harm or death”?

According to the court in People v. Howard, a California case, here are some examples of felonies that have been held to be “inherently dangerous”:

 ( shooting at a dwelling 

 ( poisoning; arson of motor vehicle 

 ( grossly negligent discharge of firearm 

 ( manufacturing meth 

 ( kidnapping 

 ( reckless and malicious possession of destructive device
And here are some examples of felonies that have been held not be “inherently dangerous”:

  ( possession of a firearm by a convicted felon 

  ( possession of a sawed-off shotgun

  ( prison escape; ( grand theft

  ( conspiracy to possess methedrine

  ( extortion 

  ( child endangerment or abuse

15. According to the court in the Burroughs case (discussed in Fisher), what is the basic reason for limiting the felony murder rule to inherently dangerous felonies?
16. Did the court in this case accept the “inherently dangerous felony” rule as a limitation applicable to the felony murder rule in Maryland? Why?
[No, it did not accept the limitation. The reason it didn't is, it said, because doing so would “undermine one of the primary purposes of the modern felony murder rule,” namely, to “deter dangerous conduct by punishing as murder homicide resulting from dangerous conduct in the perpetration of a felony.”]

17. Was the court’s position in this case the majority rule or a minority rule?
The “Merger” doctrine (“independent felony” rule)

Ronald and Grissom got into an argument in a bar. When Ronald got a little too close, Grissom shoved him away intending to knock him down—a felonious assault. As Ronald fell, he hit his head on the corner of the bar. He died a short time later of the concussion.  Even assuming Grissom did not intend to kill or even seriously hurt Ronald, can he nonetheless be convicted of felony murder using the felonious assault as the predicate felony?

The intent to commit an assault and the intent to murder are in many ways similar: Every unlawful homicide includes an assault, and both the homicide and the assault involve an intent to cause bodily harm to another person. What is more, an intent to cause grievous bodily harm counts as a kind of “malice” for purposes of murder under the traditional rule (still widely recognized). By contrast, an intent to cause mere “bodily harm” does not count as malice.

The question is this: If a defendant kills inadvertently in committing a felonious assault with intent to cause some bodily harm, but not grievous harm (say, with fists only), can the defendant’s felonious assault be treated as a predicate felony to support a felony-murder conviction? That is, when a person kills with no intent to cause either death or grievous bodily harm, should that person be treated the same as a person who actually does intend to cause death or grievous bodily harm? 

Some courts think not and invoke a rule known as the “merger” doctrine—the assault  “merges” into the homicide and, as such, it cannot serve as a predicate felony. They do this in order to preserve the “gradation” of assault-type offenses. Thus, a parent who intends to discipline her child, but certainly not to kill or grievously harm the child, would (if the child is inadvertently killed) be guilty of a less serious offense than the parent who actually intends deathor grievous harm. Does this make sense?

State v. Sophophone 

1. What is the homicide offense that D was charged with?

2. Where was D at the time fatal act occurred? So who actually killed the victim?

3. Carefully look at the applicable murder statute. Does it say that, to be guilty, a defendant has to be the one who does the “killing of a human being”? 

4. The court says there are “two approaches” to felony murder cases in which the fatal act is performed by somebody other than one of the felons. What are they? 

5. Was the killing in this case considered a “lawful” act or an “unlawful” one?

Suppose the murder statute used the expression “causing the death of a human being” instead of “killing of a human being.” Would that have made it easier to rationalize convicting D in this case?
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