Reading # 10
Defenses in general and Self-Defense 
Patterson v. New York

Murder -- traditional:


● Causing death

● Malice aforethought 
(incl. “no provocation” → heat of passion)

Negative defense to murder charge:


● “adequate” provocation

+++
Murder  --  New York:


● Causing death 

● Intent to cause death

Affirmative defense to murder charge:


● Extreme emotional disturbance 

Rearranging the Elements:

Murder  = any act that causes another’s death

   Defense:


● no malice aforethought
Florida Statutes, § 893.13(6)(a):

It is unlawful for any person to be in actual or constructive possession of a controlled substance unless such controlled substance was lawfully obtained

from a practitioner or pursuant to a valid prescription …
NY law prohibits “knowing” possession of a controlled substance, but adds..
NY Penal Law §220.25 says:
1. The presence of a controlled substance in an automobile, other than a public omnibus, is presumptive evidence of knowing possession thereof by each and every person in the automobile at the time such controlled substance was found;  except that such presumption does not apply (a) to a duly licensed operator of an automobile who is at the time operating it for hire in the lawful and proper pursuit of his trade, or (b) to any person in the automobile if one of them, having obtained the controlled substance and not being under duress, is authorized to possess it and such controlled substance is in the same container as when he received possession thereof, or (c) when the controlled substance is concealed upon the person of one of the occupants.

NY law prohibits “possession” of guns and various other weapons, but adds..
NY Penal Law §265.15 (3)

The presence in an automobile, other than a stolen one or a public omnibus, of any firearm, large capacity ammunition feeding device, defaced firearm, defaced rifle or shotgun, defaced large capacity ammunition feeding device, firearm silencer, explosive or incendiary bomb, bombshell, gravity knife, switchblade knife, pilum ballistic knife, metal knuckle knife, dagger, dirk, stiletto, billy, blackjack, plastic knuckles, metal knuckles, chuka stick, sandbag, sandclub or slingshot is presumptive evidence of its possession by all persons occupying such automobile at the time such weapon, instrument or appliance is found, except under the following circumstances:  (a) if such weapon, instrument or appliance is found upon the person of one of the occupants therein;  (b) if such weapon, instrument or appliance is found in an automobile which is being operated for hire by a duly licensed driver in the due, lawful and proper pursuit of his or her trade, then such presumption shall not apply to the driver;  or (c) if the weapon so found is a pistol or revolver and one of the occupants, not present under duress, has in his or her possession a valid license to have and carry concealed the same.

Self-defense:

  ● “a law of necessity” 

→ “begins, and ends with the necessity”

( there must appear to be “no other alternative” 

  → no killing to defend or preserve “honor,” self-worth, etc. 

  ● Elements (traditional):

● threat (actual or apparent) to use deadly force
● threat = “unlawful and immediate”

● defendant must believe:

● imminent peril of death or GBH

● deadly response = necessary to save self

        ● beliefs must be honest and objectively reasonable
● defendant must not be initial provoker/aggressor

An “initial aggressor” forfeits the right to self-defense

       (must retreat or die)

Self-defense:

  ● “a law of necessity” 

→ “begins, and ends with the necessity”

( there must appear to be “no other alternative” 

  → no killing to defend or preserve “honor,” self-worth, etc. 

  ● Elements (traditional):

● threat (actual or apparent) to use deadly force
● threat = “unlawful and immediate”

● defendant must believe:

● imminent peril of death or GBH

● deadly response = necessary to save self

        ● beliefs must be honest and objectively reasonable
● defendant must not be initial provoker/aggressor

An “initial aggressor” forfeits the right to self-defense

       (must retreat or die)

Who is an “Aggressor”?

  A defendant who: 

   
● provokes the victim to attack
● is not “free from fault”

● is not “blameless”

● commits “an affirmative unlawful act reasonably 

         calculated to produce an affray → injury or death”

 ( MPC § 3.04 (2)(b)(i): 
 “provoked use of force against himself” by an act done
            “for the purpose of causing death or SBI” 
Does the “free from fault”/blameless” exception make sense?

     ( Yes, if you place strong stress on “necessary”

One who provokes and then “has to” kill the one he’s provoked has caused an unnecessary death

But if the provocation isn’t enough to justify a deadly response in self-defense → the deadly attack by the person provoked is an unlawful use of force. 

  ..remember: 

        use of force is unlawful even if it would be only voluntary manslaughter

Shouldn’t persons should always be allowed to kill if nec’y to prevent an unlawful use of deadly force against themselves 

   (even if they’ve “provoked” it)?

Consider the facts of Girouard:
    ..But suppose Joyce Girouard had managed to shoot Steven 
just before he stabbed her


→ should she forfeit her right of self-defense just because 

she wasn’t “blameless” or “free from fault”?
Logical: 


“Initial aggressor” rule simply means:


    D isn’t permitted to kill another after D provided 

 the other with a right to use deadly force against D.

Who is a “reasonable person”?

People v. Goetz


People v. Goetz

For use of force against another:

● “reasonably believe” →  imminent unlawful phys force

● “reasonably believe” → the force = necessary to defend self

For use of deadly force:

● “reasonably believe” →  using or about to use deadly phys
    force (or commit rape, kidnapping, forcible sodomy, robbery)
 [● “reasonably believe” →  deadly force is necessary 
    (not actually in statute)]

People v. Goetz (cont’d)

“Reasonableness” standard:


● “a reasonable man in the D’s situation”

● based on D’s circumstances & situation

For example:

  ● background and other “relevant characteristics” of D

  ● any relevant knowledge D had about assailant

  ● physical attributes of all persons involved

  ● D’s prior experiences that may reas affect his beliefs

Yvonne Wanrow

[image: image1.png]



State v. Norman:

   Tug-o’-War between:

     ● liberally applying S/D to protect victims (who kill)
     ● tightly reining in “self-defense” so that 
● various offenses to “dignity” 
● humiliation and dishonor
● other provocations 
→ don’t become legal excuses to kill

Latter goal accomplished 

via two important requirements:


● reasonable belief that deadly force is necessary

● reasonable belief that threat is imminent
Specifically, goal of these mainstream S/D limitations:

To rein in the (allegedly) male tendency to see violence (even lethal violence) as a legitimate 

    (even the “best”) solution to problems, 
                    even when the violence is not necessary
State v. Norman (cont’d):


For mainstream self-defense to succeed, 

 D must show an honest and reasonable belief as to:




● necessity of using deadly force




● imminence of threat

Specific to the Norman case:
   As to necessity, D must show an honest and 

reasonable belief that:


● V would have killed her if she stayed with him


● V would have hunted her down if she left 


● Law enforcement could or would not protect her

As to imminence, D must show an honest and 

reasonable belief that:

● she was just about to be attacked when she caused death

State v. Norman (cont’d):

But…

    Problems with self-defense doctrine in Norman:


● Imminence reqt not well-adapted to on-going threats
 
      (e.g., someone seeking to avenge, murderer for hire)


● Reasonableness reqt seems unjust where V was

   responsible for D’s aberrant fears, vulnerabilities, etc.

In sum, 

      mainstream self-defense law doesn’t seem to work

    
         in typical cases of chronic domestic battering
Reading # 12

Defense of Others; Defense of Property
Giminski
[image: image2.png]Waco police kill dog at
wrong address

The latest example of this
unfortunate epidemic occurred
recently in Waco, Texas. Waco
police responded to a 911 call about
aburglary. Unfortunately, the
dispatch system autocorrected the
address and sent the officers to the
wrong home. There, they
encountered a black Labrador
Retriever named Finn. What
happened nextis a tragedy.

“Officers announced their presence,
and shortly thereafter multiple dogs





Defense of Property (dwelling)
People v. Boyett

Elements of the defense:

   ( there is an “intruder” 

   ( a felony is about to be committed by the intruder

   ( use of lethal force is necessary to prevent the felony

Alternative formulation: 

Deadly force is justified .. if D reasonably believes:

( commission of a felony in the home is at hand,

     and 

( killing the intruder is necessary to prevent it
Protection of Property 

Common Law:

● Can use nec’y non-deadly force to protect property

● Ordinarily no deadly force, except
   ● dwelling, if necessary to:

● prevent dispossession

● prevent 


● arson 

        ● burglary (invasion)


● other “forcible or atrocious felony”

 Protection of Property 

Model Penal Code:

 If:

   ● request to desist has been made, or

   ● request to desist = useless/dangerous, or
   ● substantial harm to property might result:

      ● Can use “immediately” necessary non-deadly force:

    ● against unlawful entry or carrying away

    ● to effect re-entry or repossession if:


● done immediately or on fresh pursuit



● belief person challenged had no right (+ H-ship)

● Ordinarily no deadly force, except
   ● dwelling , if necessary to:

● prevent dispossession

           ● and otherwise (if actor fears death SBH) to prevent:
● arson 

● burglary

● robbery 

● other felonious theft or destruction
On city streets, one often sees armored trucks loading and unloading cash through open back doors, with 2 or 3 men standing around holding some awesome looking firearms. Suppose six unarmed guys on motorscooters suddenly putted up and each one snatched a sack of money. The group then turned to scoot off into the traffic. 

 

● Would the armored truck guards be limited to using non-deadly force, even though that wouldn't likely suffice to keep the scooter guys from getting away—some them with sacks of money? 

● Suppose a guard shot one of the scooter guys? Would that be murder—possibly even premeditated murder?  

 

● Suppose a guard pointed his gun at one of the scooter guys and barked threateningly. Would the scooter guy then be justified in bringing out and using deadly force? 
Reading # 13
Necessity and Duress
Necessity defense

[image: image3.png]Citing Good Samaritan law, police don't
charge woman who broke into hot car to save
baby

MARTHA NEIL

(|  Wamed bya securty guard that she could be arrested. Angela Radtke

nonetheless broke into a hot car in a San Antonio parking lot and unlocked it.
8419

Inside was a 1-year-old boy, hot and thirsty but OK, according to CNN and
WTweet (37| KENS.

“I don't care if | get arrested; 'm going to save this baby,” Radtke said she
thought to herseif as she took action

Police questioned Radtke, who said she sustained some cuts and scrapes as she crawled through
the windshield after she busted it with a tire iron. However, she was not charged, because her
conduct was covered by a state Good Samaritan law.

Surveillance footage showed the child's father had been gone about 40 minutes. He told police he
forgot the baby was in the car, and he was charged with child endangerment, the articles say.

They don'tinclude any comment from the unidentified man.

Achild can die in a hot car i a refatively short period of time, and those responsible for such
deaths can face criminal charges up to and including murder.




http://www.abajournal.com/news/article/police_cite_good_samaritan_law_dont_charge_woman_who_broke_into_hot_car_to/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email

Necessity

MPC § 3.02

   .. D “believed” the crime was 

necessary to avoid a greater evil

Elements:

    ● “belief” the act was necessary to avoid the evil

    ● the avoided evil must be actually greater 
    than the criminal conduct

● special rules: 

          ( if D was reckless or negligent






in bringing about the necessity

    ( no law deals with the specific situation

    ( no legis. purpose to exclude the justification

         otherwise “plainly appears”

Nelson v. State


● D acted to prevent a significant evil


● no adequate alternative (= “necessary”)

● harm not disproportionate to harm avoided

   Other requirements sometimes mentioned:


● emergency 
● immediate and dire need
● forces of nature (“act of God”) (= not threat)

( D acted for general welfare, not private benefit
Duress Defense

Contento-Pachon:

Three elements of duress:

   ● immediate threat death or SBI

   ● well-grounded fear → threat will be carried out

   ● no reasonable opportunity to escape 

+++++++++
Duress under MPC § 2.09
   ● threat or use of unlawful force

   ● coercion

   ● “person of reasonable firmness” → unable to resist


● no requirement of “non-escapability” per se


● no requirement of “imminence” as such
    It’s all in terms of “person of reasonable firmness”

+++++++++++++

(Frequent) Limitations on duress defense:


● Defendant not at fault in exposing self to threat


● Homicide is not excused
Differences between “duress” and “necessity” (??)


● necessity → its source in physical forces 





    of nature (not in human conduct)


● necessity → usually invoked to defend 






 conduct for the general welfare








      (not self-protection)

● necessity → about choice not coercion

(D makes a justified choice to offend)
Reading # 14

Insanity Defense
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Bureau of Justice Statistics

Special Report

September 2006, NCJ 213600

Mental Health Problems of Prison
and Jail Inmates

Doris J. James and
Lauren E. Glaze
BJS Statisticians

At midyear 2005 more than half of all
prison and jail inmates had a mental
health problem, including 705,600
inmates in State prisons, 70,200 in Fed-
eral prisons, and 479,900 in local jails.
These estimates represented 56% of
State prisoners, 45% of Federal prison-
ers, and 64% of jail inmates. The find-
ings in this report were based on data
from personal interviews with State and
Federal prisoners in 2004 and local jail
inmates in 2002.

Mental health problems were defined by
two measures: a recent history or symp-
toms of a mental health problem. They
must have occurred in the 12 months
prior to the interview. A recent history of
mental health problems included a clini-
cal diagnosis or treatment by a mental
health professional. Symptoms of a
mental disorder were based on criteria
specified in the Diagnostic and Statistical
Manual of Mental Disorders, fourth edi-
tion (DSM-IV).

Percent of inmates in —

State  Federal Local

Mental health problem  prison prison _jail

Any mental problem 56% 45% 64%
Recent history 24 14 21
Symptoms 49 40 60

More than two-fifths of State prisoners
(43%) and more than half of jail inmates
(54%) reported symptoms that met the
criteria for mania. About 23% of State
prisoners and 30% of jail inmates
reported symptoms of major depression.
An estimated 15% of State prisoners
and 24% of jail inmates reported symp-
toms that met the criteria for a psychotic
disorder.

Highlights

High prevalence of mental health problems among prison

and jail inmates

Percent of inmates in —

State prison Local jail
With With
mental mental
Selected characteristics problem Without problem  Without
Criminal record
Current or past violent offense 61% 56% 44% 36%
3 or more prior incarcerations 25 19 26 20
Substance dependence or abuse 74% 56% 76% 53%
Drug use in month before arrest 63% 49% 62% 42%
Family background
Homelessness in year before arrest  13% 6% 17% 9%
Past physical or sexual abuse 27 10 24 8
Parents abused alcohol or drugs 39 25 37 19
Charged with violating facility rules*  58% 43% 19% 9%
Physical or verbal assault 24 14 8 2
Injured in a fight since admission 20% 10% 9% 3%

*Includes items not shown.

* Nearly a quarter of both State pris-
oners and jail inmates who had a
mental health problem, compared to a
fifth of those without, had served 3 or
more prior incarcerations.

» Female inmates had higher rates of
mental health problems than male
inmates (State prisons: 73% of
females and 55% of males; local jails:
75% of females and 63% of males).

* About 74% of State prisoners and
76% of local jail inmates who had a
mental health problem met criteria for
substance dependence or abuse.

* Nearly 63% of State prisoners who
had a mental health problem had
used drugs in the month before their
arrest, compared to 49% of those
without a mental health problem.

« State prisoners who had a mental
health problem were twice as likely as
those without to have been homeless
in the year before their arrest (13%
compared to 6%).

« Jail inmates who had a mental
health problem (24%) were three
times as likely as jail inmates without
(8%) to report being physically or
sexually abused in the past.

« Over 1in 3 State prisoners and
1in 6 jail inmates who had a mental
health problem had received treat-
ment since admission.

« State prisoners who had a mental
health problem were twice as likely as
State prisoners without to have been
injured in a fight since admission

(20% compared to 10%) rerelease copy.
Not for attribution
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Source: Bernard Harcourt, Reducing Mass Incarceration: Lessons From The Deinstitutionalization Of Mental Hospitals In The 1960s, at

 http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1748796
Are persons who commit crime “bad or mad”?
Compare:
    ● due to mental defect or disease, cannot form
                      an accurate mental map of the world 
       



         ..or has “irrepressible urges”

vs.
    ● has “ordinary” psychological impulses, but
   associates harmful conduct with achieving the 
   overall best result under the circumstances
→ simply values his own interests above those 
         of others to a socially unacceptable degree
Four main tests of legal insanity:

    ● M’Naghten rule

    ● “Irresistible impulse” supplement (“control”) 

    ● “Product” test (Durham)
    ● Model Penal Code 
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Daniel M’Naghten
Four main tests of legal insanity:

M’Naghten rule (28 states):


● mental defect or disease


● doesn’t know 

● nature and quality of act (delusional), or




→ factual “cognitive” incapacity

● what he was doing was wrong





→ moral “cognitive” incapacity

“Control test” (“irresistible impulse”) addendum:

→ complete destruction of mind’s governing power 

→ “volitional” incapacity

“Product” test (Durham):

→ act was product of mental disease or defect





(but debate = who determines “productivity”?)

+++++

Model Penal Code (14 states):


● mental defect or disease


● lacks substantial capacity either

● to appreciate criminality [wrongfulness]

● to conform his conduct to reqts of law

“Moral” cognitive incapacity:


"Gauguin did not see or otherwise experience the moral relevance of his prior commitments to Madame Gauguin and his children as he planned to pursue his artistic project in Tahiti." 





After Owen Flanigan, Identity and Strong and Weak Evaluation, in Identity, Character and Morality 40 (Owen Flanigan and Amélie Oksenberg Rorty, eds., 1990).

And we often know things without knowing the implications of what we know.
“Moral” cognitive incapacity:
Thought experiments

● A child wants a truck belonging to his playmate. Is it okay for the child to take it? 

● A playmate takes a child’s truck. Is it okay for the child to forcibly take it back? To hit his playmate?
● A vending machine malfunctions and both gives you your candy and returns your money. Okay to keep both?

● You review exam and find a math error in your favor. Should you tell the prof, so your grade is lowered?

● A child is going into a diabetic coma. Her mother robs a pharmacy to get the needed insulin.

● A child has a serious cold. Her mother steals a package of cough medicine from a pharmacy.

● A shooter is using a child as a shield. Is it okay to for D to save his life by shooting through the child? How about save the President’s life? 
● Trolley hypos.  Throw man off bridge hypo.

Sometimes it’s easy to tell right from wrong. Sometime it’s hard. And sometimes, due to a mental defect, it is always hard.

It’s possible to memorize answers, but not to feel or recognize the difference between right and wrong.

[image: image8.png]MIT News
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Moral judgments can be altered ... by magnets

By disrupting brain activity in a particular region, neuroscientists can sway
people’s views of moral situations.

A Trafton, MIT News Offcs
March 30,2010

o make moral judgments about other people, we often nsed t nfer theirintentions — an
abilty known a5 “theory of mind.” For exampl, f ons hunter shoots anoher while on & hunting
rip, we need to know what the shooter was thinking: Was he secraty jealous, o dd he mistake
i fellow hurter or an ariml?

MIT neuroscientists have now shown they can influence thoss judgments by inerfering with
actiity in'sspecifc brain region — a finding that halps revesl how the brain constructs
marsity.

Previous studies have shown that 3 brai region known s the right temporo-paretal junction
(TR is highly active when we think about other paople's intentions, thoughts and belsfs.In
the new stuay, the researchers disrupted sctivty i the ight TR by inducing a curret i the
orain using a magnatic ild applied o the scalp. They found that the subjects'ablty to make
moralJudgments that requie an understanding of cthar peoplss intentions — for example,
failed murder attempt — was impaired.




“Factual” cognitive incapacity:
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Kahler case


• allows states to abolish the “moral incapacity” 






     
component of legal insanity


• allows conviction, even death penalty, for persons



who cannot conform themselves to criminal law

“Factual incapacity” seems to implicate the mistake-of-fact rule
Reading # 15
Miscellaneous Defenses 

United States v. Veach
Generally no “intoxication defense”
Robinson v. California

“Status offenses”
“Rotten Social Background” Defense

Character is destiny




--Heraclitus

Elaboration:

  •
Some people are constituted in such a way that they would never commit a serious crime, except under very extraordinary circumstances.

  •
Other people so constituted that they are prompted to commit crimes by situations that fall in the “normal” range of human situations.

  •
The difference between these two is “character.”


→ Moral Luck

Moral Luck
Luck does not average out in the long run: 

[image: image13.png]The three richest people in the US own as much wealth
as the bottom half of the nation’s population

The study found that the 400 richest people in the US were worth a combined US$2.68
trillion
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were sitting on a combined LS$248.5 billion fortune. The Institute for Policy Studies
said the growing gap between rich and poor had created a ‘moral crisis”

In a report, the Billionaire Bonanza, the think tank said Donald Trump’s tax change
proposals would ‘exacerbate existing wealth disparities” as 80 per cent of tax
benefits would end up going to the wealthiest 1 per cent of households.

“Wealth inequality is on the rise” said Chuck Collins, an economist and co-author of
the report. “Mows is the time for actions that reduce inequality, not tax cuts for the
very wealthy”




*

Luck does not average out in the long run: 

Those who start from a disadvantaged position of [inborn] abilities or early environment do not always have offsetting luck later in life. 
The data clearly show that early inequalities in life often compound over time rather than average out, affecting everything …
                        Gregg Caruso, in “Just Deserts” by Daniel Dennett & Greg Caruso.

“Inequality of opportunity and outcome will result from any conceivable social order as the result of innate differences in temperament and abilities, early environments, and other variables over which developing children have no control.” 

Stephen Morse, What Do We Owe Each Other:  An Essay on Law and Society, L.A. Review of Books (Oct. 28, 2020).
“[Even] if we take free will as our starting point, there is nothing stopping us from admitting that there are powerful forces at play which influence our choices in sub-optimal conditions.
 
“When these factors are systemic, such as when public institutions [e.g., education] are consistently biased against a specific race, this fact must be reflected in the ways we praise and blame. 

“We must recognize the relevance of these factors to judgments of desert without making the unwarranted leap to the conclusion that these factors undermine the very notion of desert itself."

Shane Wagoner, The Cost Of “Free”: Thoughts On The Dennett-Caruso Exchange
We must obviously protect ourselves from dangerous people, but we do not have to torment them 

The question would be, always: 

What is the right thing to do to mitigate 
the danger that this person poses? 

Every action is the result of:


• Situation 


• Disposition

Disposition = 


• character +


• incidental adaptations/learning

Character is not chosen 

    (not a product of personal choice)

Character is a product of:

 • upbringing (parental "training")

 • childhood experience

 • social environment

 • peer expectations

 • other pure happenstance

 • temperament and other genetic factors

 • voluntary action?

Some Virtues
 • kindness

 • honesty

 • justness

 • prudence

 • dependability

 • intelligence & practical wisdom

 • devotion/loyalty

 • sensitiveness to others' feelings

  (deep empathy to near indifference)

 • courage

 • self-control (emotional)

Some Vices
 • cruelty/ruthlessness

 • deceptiveness (including self-deception)

 • selfishness

 • recklessness

 • fecklessness

 • obtuseness 

 • self-centeredness/treacherousness

 • indifference to others' feelings

 • cowardice

 • impetuousness

Anti-social personality disorder 


• inability to handle work, or hold job


• tends to squander money

• inept at forming relationships

• reckless behavior to self & others (doesn't “appreciate” risks)

• cannot plan for future

• uses harmful substances

• truant (or work absentee)


• brawler -- gets into frequent fights


..uncalibrated (violent) responses to affronts


• undisciplined sleeper

• petty theft w/o thought, even from family, friends


• vandalizes (car antennas...)

• little concept of truth, or why he’d ever want to tell it

• little consciousness of harms to others


• lets environment prompt actions

Three recurrent criminal personalities (from K&S 982)

1. Rejects social standards only in respect of 


    one kind of behavior (alcohol, deviant sex)


2. Enemy of society, but capable of being loyal and


    stable member of group (gang)


3. diffuse and chronic incapacity for ordered living 

           of any kind.

Some individual variations in propensity to commit crime:

   Temperament:


• Variations in propensity to reflect 








before "drastic" actions


• Variations in strength of original impulses 








(ability to stop to reflect)

   Rationality:


• Variations in ability to accurately assess 








   benefits and downsides

   Moral values:


• Variations in successful inculcation of 




individual's own predominant value system


• Variations in successful inculcation of 





   America's predominant value system

   Situation vs. Disposition:


Despite the above variations, the fact remains that variations in situation, rather than variations in disposition, are the primary determinants of variations in behavior.

Infancy defense:
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http://www.mclol.com/funny-articles/10-humiliating-reasons-people-have-been-arrested/

Arrest over opened Christmas gift 

A South Carolina mother has had her 12-year-old son arrested for opening his Christmas presents early. 
The boy was taken into custody after his mother discovered he had entered his great-grandmother's house and taken presents from their hiding place. 

The boy was handcuffed and taken to a local police station on petty larceny charges. 

The boy's mother, Brandi Ervin, told the Associated Press news agency she had acted to teach her son a lesson. 

"He's been going through life doing things... and getting away with it," she said. 

He had repeatedly taken the present, a Nintendo video game console, from its hiding place in his great-grandmother's house. 

Hyperactive 
The boy, who has been diagnosed with attention deficit hyperactivity disorder, is already facing an expulsion hearing at his school for attempting to hit a police officer assigned to the school last month. 

The boy's case will be presented to York County's Department of Juvenile Justice, which will decide what action to take. 

Ms Ervin told the Associated Press she hoped the authorities could scare her son into behaving himself. 

"It's not even about the Christmas present," she said. 

"I'd rather call (the police) myself than someone else call for him doing something worse." 

http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/2/hi/americas/6213012.stm
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‘Three Colorado middle and high schools were rocked by a string of recent
‘underage sexting scandals, prompting police investigations. If charged, the
teens invlved in the case — some as young as eighth grade — could face
charges of child pornography, which would require them to register as sex:
offenders f they were convicted.

‘The stiff penalties for sexting has sparked a debate in Colorado and ofher
state assemblies over whether mishehaving teens should face the same
‘punishment as child pornographers. But efforts by the Colorado state
Tegislature to lighten the penalties have stalled.

In the sexting case at Bear Creek. a K-8 school in Lakewood, the five students




https://www.washingtonpost.com/news/the-switch/wp/2016/04/15/why-colorado-may-require-8th-graders-who-were-caught-sexting-to-register-as-sex-offenders/
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Boy, 11, Takes Plea in Mom’'s Shooting Death, Asks
Judge If He Can Have a Gun Again Later On in Life
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Initslly charged with first-degre murder in the shooting death of his mother, an 11-year-old linois boy.
pleaded guilty yesterday to second-gearee murder.

The unidentiied youth expressed no remorse in yesterday's juvenile court hearing over the death of Brenda
‘Schaad, 39, reports the Journal Courier. It occurred earlier this month as he was tying to kil his brother
with 3 12-gauge shotgun attheir home in Chandlenvile after a dispute over a computer game.

“The brother had led to a bathroom and Schaad blacked the door, apparently in an eflrtto protect him. The
article says she was accidentally shot by her son after he told her “The safety is of. Back of.” according to
prosecutor Kristen liller

‘The boy will be held in detention for a maximum of 30 days and put on probation unti his 21t birthday,

“The state is very limited 35 to what avenues can be pursued with @ minor of this age.” Miller, who said she
consulted with the victim's family before proposing the plea, told the newspaper after the hearing. ‘The
‘sentencing options are very imited.”

During the hearing inthe Hason County case, the 11-year-old asked Eighth Circuit Judge Alan Tucker if e
‘would be prohibited from having a gun only while he is on probation o for th rest of his lfe. The judge told
the boy that would be up to state police.




We must obviously protect ourselves from dangerous people, but we do not have to torment them 

Basic moral equality

Every person is equally morally deserving

.. entitled to equal concern, respect, 

and decent treatment:

     ● no one privileged to treat another as an object

     ● no one privileged to treat another as a means

Basic moral equality is not affected 

by individual actions

    

(by the things people do) 

In particular, no one is less entitled to consideration, respect and decent treatment because bodily movements (actions) that result from chains of causation that originate outside the person.

At the same time, “right” and “wrong” (or “good” and “bad”) are real, 
    ..as real as “blue” and “green,” or “hot” and “cold.” 

And it is worthwhile to talk about what is “right” and “wrong” (or “good” and “bad”) even if everything a person does is the product of chains of causation originating outside the person’s own self, Talk about such things is, after all, among the causes in the causal chains that determine what a person does.
Many people think they believe in equality by they really don’t. 
To truly believe in human equality, you have to believe that every person is equally morally deserving.

To illustrate: do you think that a horse is equally morally deserving with a human being? Of course not. Do you think there are some persons who are less morally deserving than others—for any reason?  Ultimate basis of all claims of supremacy and superiority: Idea that some people are less morally deserving than others.
Cultural Defense:

Children taken away because of a breastfeeding photo in Texas 

Adapted from "Breastfeeding a crime?" by Linda Folden Palmer

Two children were taken away from their parents after a photo of a 12-month-old baby with his lips on his mother's nipple was developed at a local drug store and then reported to authorities by the shop's clerk. No experts were consulted, no evaluations were made, the children were simply whisked away and the parents charged with the second-degree felony of "sexual performance of a minor."

According to the Dallas Observer, after responding to the photo clerk's alert, Richardson police in Texas reportedly considered the pictures to contain sexuality. A Child Protective Services supervisor, without any information beyond the photos, ordered the children to be removed from their home.
The police searched the one-room home for other evidence of pornography or questionable parenting as the children were taken away from their perplexed and pleading mother Jacqueline Mercado on November 13, 2002. Nothing was found. Subsequent psychological examinations of the parents revealed no signs of sexual deviancy. 

The family's attorney Steven Lafuente was very surprised to see the innocence of the pictures and to discover that there was no other evidence whatsoever. Still, a Grand Jury swiftly indicted the couple in January, basing their decision on the breastfeeding photo and no other incriminating evidence. 
The charges against the couple were dropped in late March after a reporter from the Dallas Observer asked a District Attorney to look into the case. The children remained in State Custody however. When reporter Thomas Korosec broke the story in the Observer on April 17, the paper received some 50 letters and the courthouse and attorneys were similarly flooded with mail. Members of a national attachment parenting organization flooded the offices with their own treasured breastfeeding and bath time photos. Only days after the story hit the stands, the children were returned to their mother.
The attorney described the distraught Spanish-speaking parents as never entirely understanding what they had done wrong, why they were being threatened with prison, and why their family was torn apart. They explained to him how they had worked so hard and long to move their family to this "land of the free" and that they loved their children so very much. They expressed that they would never do anything to harm their children and did not intend to break the laws of their new country.
While the family tries to heal, the real crime is going entirely ignored. It is a sad statement of our new civilization when a photo store clerk, two police detectives, a CPS supervisor, and an entire grand jury have all forgotten how babies are fed, and are unable to appreciate the treasury of capturing the tender fleeting moments of childhood on film.

http://www.007b.com/breastfeeding_sexual.php

Re: “Cultural Defenses”

Immigrant Crimes: Cultural Defense--a Legal Tactic

By MYRNA OLIVER

JULY 15, 1988
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Kong Moua, a Hmong tribesman from the hills of Laos, drove to the Fresno City College campus looking for his intended bride. Locating her at her job in the student finance office, he spirited her away to his cousin’s house.

Kong Moua called it zij poj niam, or “marriage by capture,” in his culture an accepted form of matrimony akin to elopement.

However, his “bride,” also a Hmong but more assimilated into American culture, called it kidnaping and rape. She also called the police.

Kong Moua’s lawyer, in negotiating a plea to the lesser charge of false imprisonment, introduced literature documenting the Hmong marital customs.

After reading the material, the judge sentenced Kong Moua to 120 days in jail and fined him $1,000, with $900 of that going to the victim as reparations—far less than the state prison term he could have gotten for kidnapping and rape.

Increasingly Used

The would-be bridegroom benefited from a “cultural defense” or, as some attorneys prefer to call it, “cultural evidence,” a rare but increasingly employed legal tactic to help immigrants who run afoul of unfamiliar U.S. laws.

A cultural defense argues that someone reared in a foreign culture should not be held fully accountable for conduct that violates U.S. law but would be acceptable in the country or culture where he grew up.

(continuation in /SLIDES-old)

Systemic racism:

● Laws that explicitly discriminate based on race (Jim Crow)
● Laws that have discriminatory effects (collateral conseqs)

● Laws that are discriminatorily enforced →
Systemic racism may be among the “circumstances” 







that define D’s “situation, but
   The law should not implicitly endorse or ratify (or legitimize)
antisocial attitudes or prejudices

Judy Norman
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https://www.findagrave.com/memorial/18306885/judy-ann-norman

� A person should always be allowed to use necessary force to protect self against unlawful force,   	


� “What does it mean to be in “sub-optimal conditions”? It means that one is in a situation where the human ability to … act [morally] is interfered with by factors external to this rational process.
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