Reading # 2 

Actual Reus and Omissions

Crimes can have two distinct components:


• Actus reus


• Mens rea



• intention



• knowing



• recklessness



• negligence


In addition to “mens rea,”



.. there’s also a “voluntary act” requirement



.. generally considered part of Actus Reus




• bodily movement (no pure “thought crimes”)




• the movement has to be “willed”
Types of actus reus:

• Conduct crimes

• Result crimes

     … which was the crime in Martin? In Utter?
To say that “D did it” can mean two things:

     • D’s bodily movement was a “but-for cause” of the crime

     • D’s conscious mind was also causally involved



.. the voluntary act requirement requires both.

Cf.  F=ma
 What’s it mean for an act to be “voluntary”?

•  Question 6
• A climber holds a rope from which companion dangles. He tires and his fingers lose grip & open.

• A person is driving down a street when a bee flies in the window and lands in her hair. She momentarily loses control, swerves and hits a pedestrian. [see below]
• A person’s clothing accidentally catches fire. He lurches in  panic and collides with another—causing serious injury. 

• A man in a swollen river is flailing and gasping for breath. He grabs the side of a rescuer’s small boat, causing it to tip. The rescuer falls out and drowns.

• People v. Dendler, 666 N.Y.S.2d 276 (3d Dept. 1997): A women is sleeping naked on a bed. A 14-year-old boy enters the room and has intercourse with her. 

• People v. Decina (p. 140)
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NYC driver whose bikini top was untied cleared
in fatal Thruway crash

BV OREN VANV fNEWYORK DALY NEWS
MONDAY, NOVEMBER 25, 2013, 230 AM

Brittany Lahm, 24, of Manhattan, whose top was untied by Brandon Berman, 19, a passenger, faced
an emergency whien she took her hands off the wheel while on the Thruway in July 2008, the
Brooklyn appeals court has ruled. The resuiting crash killed Berman and hurt several othiers in the.
car, which was heading back from the Jersey Shore.

That was the ruling handed down last week by a Brooklyn appeals court, providing the latest twist
in the bizarre and tragic case that unfolded after Manhattanite Brittany Lahm, 24, crashed on the
Thruway in July 2008

Lahr's car was full of teenagers heading horme from a day at the beach when Brandon Berman,
18, playfully untied her bathing suit top

She took her hands off the wheel to cover up, causing the car to veer off course, hit a guardrail
and flip. Berman died, and several others were injured in the Rockland County accident

Even though Berman had acted disruptive throughout the fateful ride from the Jersey Shore, the
Appellate Division concluded "that Brittany did not anticipate that he would suddenly pull the
strings on her bikini top, thereby causing the top to fall and her breasts to be exposed.”

Therefore, the appellate judges held in a 3-1 decision that it was reasonable for the Rockland
Courty jury that initally heard the case to conclude that Lahrr's bikini top problem constituted "a
sudden and unforeseen emergency not of her own making.”

The dissenting appellate judge, Justice Sheri Roman, opined that because Berman's behavior
was distuptive before the bikini top prank — he had opened an rnbrella inside the car and stuck
his feet in the driver's face — the situation was a foreseeable hazard, akin to sun glare or an icy
road




http://www.nydailynews.com/new-york/nyc-driver-lost-bikini-top-cleared-fatal-crash-article-1.1527818
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Man'’s body brews its own beer after
yeast take over his gut microbiome
[ IvIo]inls)




[image: image3.png]In rare cases, someone’s gut can make its own alcohol from carbohydrates
Jack Andersen/Getty Images

Aman in the US has started producing beer in his gut after it accidentally became colonised by high
levels of brewer’s yeast.

The normally healthy 46-year-old began to experience mental fogginess, dizziness and memory loss in
2011 and had to give up his job. He saw multiple doctors, but they couldn’t work out what was wrong. A
psychiatrist prescribed him antidepressants in 2014, but this didn’t help.

A few months later, the man was pulled over and arrested for erratic ...
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Woman beats
DUI rap with
claim her body
brews alcohol

MARY ESCH

ASSOUATED PRESS
ALBANY, NY.
Drunken-driving

charges against an up-
state New York woman
have been dismissed
based on an unusual de-
fense: Her body is a
brewery.

A lawyer represent-
ing the woman says her
blood-alcohol level has
been recorded at four
times  the legal limit
when she hasn't had a
drink.

She didn't_discover
her rare condition until
after her arrest.

Attorney Joseph Maru-
sak_says he submitted
medical evidence of his
client’s condition, known,
as “autobrewery syn.
drome,” to a suburban
Buifalo judge who dis-
missed the DWI charges
this month.

The condition is be-
lieved to be caused by
high levels of yeast in the
gut. The woman is now on
a low-carbohydrate_diet
that has brought it under
control.

Marusak declined to
name the woman, citing
medical _confidentiality
laws, and he says the case
has been sealed.
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RECAP: Jeff Sessions confirmation hearing (Day 1) (2:52)





· Desiree Fairooz will again face charges of unlawful conduct

· Fairooz rejected a deal offered by prosecutors that would have required her to plead guilty

(CNN)The Department of Justice will retry a woman whom prosecutors say disrupted Jeff Sessions' confirmation hearing for attorney general by laughing.

After rejecting a plea deal, Desiree Fairooz will again face charges of unlawful conduct for disrupting Sessions' hearing in January.

According to court records, Fairooz rejected a deal offered by prosecutors that would have required her to plead guilty in exchange for a recommended sentence of time served.

Jeff Sessions hearing: Activist's giggle leads to conviction
Fairooz was detained after audibly laughing after Sen. Richard Shelby told senators at Sessions' confirmation hearing that the then-Alabama senator had a record of "treating all Americans equally under the law."
Her laughter lasted seconds and Shelby continued with his speech without acknowledging the disturbance.

In a statement, Fairooz said she let out a spontaneous "reflexive noise" because Shelby's description was not true.

"It was an immediate rejection of what I considered an outright lie or pure ignorance," she said.

Fairooz was previously convicted of a misdemeanor connected to disrupting the hearing, but a judge threw out the guilty verdict in July and ordered a new trial.

The new trial is scheduled to begin on November 13.

CNN's Daniella Diaz contributed to this report.
Re: Actus Reus requirement (requirement of an “act”)
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The Trump administration is denying passports to Americans on suspicion
that their birth certificates are fraudulent, The Washington Post reported
‘Wednesday.

The government is said to be cracking down on people whose birth
certificates indicate they were born in Texas' Rio Grande Valley area and
were delivered by midwives or physicians — in the past, birth attendantsin

the area have admitted to providing false birth certificates.

* One man whose passport was revoked told The Post that the US State
Department requested bizarre documents like evidence of his mother's

prenatal care and rental agreements from his infancy.

* The Post reported that at least hundreds of people have had their
passport applications denied and in some cases been jailed and placed in

deportation proceedings.

The Trump administration is denying passports to hundreds of
Americans who live along the US-Mexico border, accusing them of
using fraudulent birth certificates and demanding additional proof that
they were, indeed, born in the United States, The Washington Post
reported Wednesday.

In some cases, those people have even had their passports revoked,
been jailed, or been thrown into deportation proceedings, immigration

attorneys told The Post.

One American, whom The Post identified only as Juan, served in the US
Army and in the Border Patrol and is now a state prison guard — but
when he applied to renew his passport, The Post said, the State
Department said in a letter it didn't believe he was a US citizen and

asked for documents like evidence of his mother's prenatal care, a

baptismal certificate, and rental agreements from his infancy.




But, what is the “will”?

(the will is like the wind…)

MPC definition of “voluntary” act:
     MPC § 2.01(2)(d):  

   “a product of .. 


• effort or



• determination”

“Scientific” meaning of legal “voluntary act” 

    (consistent with F=ma, but true to the general law)

An act is “voluntary” if:

 • D’s body moves on its own, not due to external force

 • D is objectively conscious of the movement

..that is,

     • D is not in an unconscious state,

     • D is therefore (presumptively) aware 

               that the movement is occurring

   .. and (objectively) does nothing to prevent it
       (This is what’s “left over” in Wittgenstein’s famous question.)

From these facts, 

the law presumes D “willed” the act to occur
+++++++++++++

All our “talk” about mental states =

Linguistic phenomena that construct a legal reality 

                            (based on the context of the usage of legal terms)

A.B. Didikin

The so-called “will” is simply a verbal category, like


Ghosts

Luck
         

Cf. the Greek gods, “caloric” and “phlogiston”

But… can people “control” what they will? 

Thought question: Is “will” just the word we use to refer to the biophysical drive to do things? 

• A self-driving car “sees” 5 second graders suddenly step into the roadway ahead. The other lane is blocked by a person hailing a cab. There is not enough room to stop. After doing some fast calculations, the car makes a calculated “choice” to swerve and kill an innocent person. Does the car have “free will.”

Can the mind move molecules?

Free will might exist. It can’t be disproved but, then again, there is no unequivocal evidence for it (i.e., no evidence that does not also have a plausible physical explanation). In particular, there is no unequivocal evidence for mental causation but, at most, only a bare correlation between thoughts and deeds without the slightest suggestion of any mechanism of action that could make it work. In fact, we don’t even really know what thoughts are at all, only that they exist. And it is pure speculation to say they have physical effects physical world.

The mind cannot move molecules: Meanwhile, human behavior has a perfectly plausible and deeply evidence-based physical explanation that requires no conjecture of mental causation to make it coherent. In line with this explanation, the correlation between thoughts and deeds can be explained by saying that the same physical neuronal processes that produce the deeds also produce the thoughts. It is, on the whole, far more plausible to assume that physical processes can produce (apparently) non-physical thought than to posit that non-physical (wispy, spirit-like) thoughts can produce movements and energy in the physical domain.
Brain-action flow chart

Sensory inputs (
Processing to create a representation of “reality” (
Relevant memories triggered (
Alternatives weighed (based on past experiences) (
Behavioral response is initiated (
Signals go to muscles

* * * * * 

Weighing occurs in: 

Amygdala

      vs.

Prefrontal cortex
All actions take place in time by the interweaving of the forces of Nature; but the man lost in selfish delusion thinks that he himself is the actor.






    --Bhagavad Gita 3:27-28 






     (Juan Mascaró, trans. 1962) (c. 500 B.C.)

All actions take place in time by the interweaving of the forces of Nature; but the man lost in selfish delusion thinks that he himself is the actor.

But the man who knows the relation between the forces of Nature and actions, sees how some forces of Nature work upon other forces of Nature, and becomes not their slave.



    --Bhagavad Gita 3:27-28 



     (Juan Mascaró, trans. 1962) (c. 500 B.C.)

An act is “voluntary” if:

 • D’s body moves on its own, not due to external force

 • D is objectively conscious of the movement

..that is,

     • D is not in an unconscious state,

     • D is therefore (presumptively) aware 

               that the movement is occurring

   .. and (objectively) does nothing to prevent it
       (This is what’s “left over” in Wittgenstein’s famous question.)

From these facts, 

the law presumes D “willed” the act to occur
Sources of Legal Duties:


● status


● statute 


● contract


● seclusion, after assuming a duty of care.


● causing of a risk of harm to another 









    (even if w/o fault) 

Some reasons for not punishing omissions


   




   (absent special circumstances):

  ● omissions culpability → more ambiguous than acts

  ● where do you draw the line?

  ● causation

  ● bystanders’ actions often make things worse

  ● value placed on freedom 

        (right to mind your own business 

& keep to yourself)
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Summary: Researchers have been able to restore consciousness to a patient who has been in @ vegetative
state for 15 years. The groundbreaking study utlized vagus nerve stimulation to help restore consciousness
to the patient.

Source: Cell Press.

A 35-year-old man who had been in a vegetative state for 15 years after a car accident has
shown signs of consciousness after neurosurgeons implanted a vagus nerve stimulator into
his chest. The findings reported in Current Biology on September 25 show that vagus nerve
stimulation (VNS)-a treatment already in use for epilepsy and depression-can help to restore
consciousness even after many years in a vegetative state.

The outcome challenges the general belief that disorders of consciousness that persist for longer
than 12 months are irreversible, the researchers say.

o the vaens nerve we show that “it is nassible o imnrove a natient’s nresence in the.




https://neurosciencenews.com/vegetative-state-consciousness-nerve-stimulation-7575/
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A 21 year-old Arizona man woke up from a coma just hours before doctors were preparing to
take his organs for donation.

Sam Schmid was in a horrible car accident in October. Doctors thought he would not survive
but then he woke up.
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[image: image11.png]A 21-year-old man has awakened from a coma just hours before doctors were ready
to shut off life support and take his organs for donation purposes.

Sam Schmid, an Arizona college student who was thought to be brain dead, recovered
from injuries sustained in an automobile accident in October just hours before he was
slated to be kiled and his organs given to other patients.

The accident took the life of his best friend and college roomate and Schmid's injuries
were thought to be so grievous that a local hospital could not treat him and he was
sent to Barrow Neurological Institute at St. Joseph’s Medical Center in Phoenix to
receive surgery for a life-threatening aneurysm.

s hospital officials began palliative care and talked with his parents sbout organ
donation, Schmid began to hold up two fingers on command and started walking with
the aid of a walker. Now, his speech has improved and doctors say he will have a
complete recovery.

"Nobody could ever give me 3 better Christmas present than this — ever, ever,
ever,” his mother, Susan Regan, told ABC News. "I tell everyone, if they want to call it
2 modern-day miracle, this is a miracle. I have friends who are atheists who have
allad v s <id. T arm.ooinahack to chmeh. .
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The boy who came back from the dead:
Experts said car crash teen was beyond
hope. His parents disagreed

« Steven Thorpe awoke from 2-week coma after car crash that killed a man
« His devastated parents were even asked to consider donating his organs
« Doctors found signs of life only after his father begged them to recheck him

By LOUISE ECCLES
PUBLISHED: 04:41 EST, 24 Apri 2012 | UPDATED: 19,55 EST, 24 Apri 2012

Q)7 (WTweet o] i s

They were told there was no chance of their san
surviving after he suffered devastating injuries in
acarcrash

But Steven Thorpe's parents refused ta give up
hope — despite four specialists declaring that the
17-year-ald was brain dead

Convinced they saw a flicker’ of life as Steven
Iay in a coma, John and Janet Tharpe rejected
advice to switch off his life suppart machine

They begged for another apinion — and it was a
decisian that saved him

Aneurosurgeon found faint signs of brain
activity and two weeks later, Steven woke from
his coma. Within seven weeks, he had left
hospital





http://www.dailymail.co.uk/health/article-2134346/Steven-Thorpe-Teenager-declared-brain-dead-FOUR-doctors-makes-miracle-recovery.html
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Patient Is Conscious?

Neurologist Steven Laureys looks for signs of consciousness in unresponsive patients
Anouk Bercht, StevenLaureys

Steven Laureys greets me with a smile as I enter his office overlooking the hills of Liége.
Although his phone rings constantly, he takes the time to talk to me about the fine
points of what consciousness is and how to identify it in patients who seem to lack it.

Doctors from all over Europe send their apparently unconscious patients to Laureys—a
clinician and researcher at the University of Liége—for comprehensive testing. To
provide proper care, physicians and family members need to know whether patients
have some degree of awareness. At the same time, these patients add to Laureys’
understanding. The interview has been edited for clarity.

‘What is consciousness?

It is difficult enough to define “life,” even more so to define “conscious” life. There is no
single definition. But of course, in clinical practice we need unambiguous criteria. In
that setting, everyone needs to know what we mean by an “unconscious” patient.
Consciousness is not “all or nothing.” We can be more or less awake, more or less
conscious. Consciousness is often underestimated; much more is going on in the brains
of newborns, animals and coma patients than we think.




Reading # 3 

Mens Rea

 “An unwarrantable act without a vicious will is no crime at all.” 

William Blackstone, 

     Commentaries on the Laws of England,” 1758.

 So, to constitute a crime, there has to be, 

   • a vicious will; and, 
   • an unlawful act consequent upon such vicious will”

Why?

Who should be punished?

  ● Anyone who does harm
  ● Only those who do harm with an evil state of mind

  ● Only those who do harm intentionally
And how about:

 ● Those who try to cause harm with an evil mind, 

        


         even if no harm results?
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Why require mens rea?

● retribution?

● deterrence? 

● incapacitation?

● reform/rehabilitation?

  …

Traditional Ideas of “Mens Rea”

  
 ● Culpability 



• any morally blameworthy state of mind


   ● Elemental  



• blameworthy state of mind re the elements




            (that make the conduct a social harm)

But what is social harm?


● Is drunk driving “harmful”?


● Is speeding “harmful”?


● Is sale of narcotics “harmful”?


● Is possession of a gun “harmful”?

People v. Navarro

MPC categories of mens rea (all “elemental”):

• Purpose to produce the harm

• Knowledge that harm is practically certain

• Recklessness whether harm will occur

• Negligence in causing the harm

Other kinds of mens rea:

• Intentionally

• Willfully

• Deliberately

• Carelessly

• Corruptly

• Maliciously

• With malice aforethought

• With premeditation

*  *  *

Re Cunningham

      (you often don’t know the implications of what you know)

[image: image15.png]Trial judge asks how grenade-like device
works: Police officer pulls pin, and it explodes
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Atrialin an anti-terrorism court in Pakistan was dramatically halted on
Monday after the judge asked a police officer how an explosive—that
authorities say they took from the defendant—worked

Assuring the court that it had been defused, the officer pulled the pin
on the grenade-like device. It went off the judge was thrown from his
chair and at least two people were injured, the police officer and a
court assistant hit by shrapnel, according to the B5C News and the.
Guardian.

Meanwhile, others in the building who heard the explosion ran for their
lives.

“We thought the whole building was under attack from terrorists,”
attorney Farhan Haider, who had been in the adjacent courtroom, told

BB %) tne Guardian. “Everyone was just rushing towards the exts.”

in .- I3

It appears from news reports that no one was seriously injured and that the
device, initially reported to be a live grenade. may simply have been a
detonator.

Acourt official said the judge asked how the device worked following an
‘argument by counsel for the unidentified defendant that it was too complex

for his client to operate.




http://www.abajournal.com/news/article/trial_judge_asks_how_grenade_like_device_works._police_officer_pulls_pin_an/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email

*  *  *

Specific vs. General Intent

1. Cunningham distinction

● Specific: 

      statute requires a specified mens rea re result or conduct,

vs.

● General: 

       statute requires only that D’s conduct was blameworthy



(any blameworthy state of mind will do)

2. Intent vs. other mental states distinction

  ● Specific:

      When the crime’s definition specifies intention 

        as the required mental state


vs. 

  ● General: 

     When the crime’s definition allows other mental states, 







e.g., knowledge, recklessness

Most important:

3. Specific: When the crime’s definition requires a mental state (purpose or knowledge) over and above the mens rea to do the physical elements of the crime, e.g.:


● intent to do some future act (poss’n with intent to sell)


● special motive or purpose (acting w/ intent to frighten)

● knowledge of some specific attendant circumstance

       (e.g., age of victim)

Willful blindness:

Three different versions:

D is aware of a high probability of a fact and 


  ● doesn’t satisfy self that the fact does not exist


*● takes deliberate actions to avoid learning (Fed)
*● doesn’t “actually believe” the fact doesn’t exist










   (MPC)
Reading # 4

Strict Liability and Mistake of Law

Strict Liability:

Conception of role of criminal law:


• blameworthiness a necessary condition for guilt?


• law should (sometimes) punish even people  








who try to stay w/in law?

• malum in se
• mala prohibita 



(“public welfare” offenses)

Strict Liability? 




       = a question of legislative intent

Typical legal areas for strict liability laws:



• traffic & motor vehicle regulations



• liquor laws



• narcotics laws (some)



• building and housing codes



• zoning and planning laws




• environmental laws (some)

Note: These are areas which:


• w/o self-regulation → enhanced risk to others


• harms emerge from complexities 







  of modern industrial society


• punishment necy so people pay attention to law
Typical Reasons for Strict Liability


• For social betterment-"public welfare"



• mala prohibita 

• malum in se

• Purpose would be obstructed by mens rea


• Wrongfulness not obvious


• Relative Hardship


   -opportunity of D to find out facts


   -difficulty of proving knowledge


• Penalties relatively small

Alternatives to strict liability:

   • impose negligence standard (ordinary care) 

   • shift burden of proof to D on issue of ordinary care
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“Sexuality remains one of the demonic forces in human consciousness.”










— Susan Sontag

“Sexual pleasure is a valuable source of happiness and personal fulfillment.”










—Margo Kaplan
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Bill to prompt more prosecution
of teen sexting advances

Bill restes new misdemesnors for when juvenies share naked pictures

Senator says teens collecting nude images “like baseball cards”
Teen sexters would be spared lfetime registry as sex offenders

BYDIONLEFLER
dletiergmitisessie com

TOPEKA — A bill sssking to limit widsepresd sexcing by tasnsgers sdvanced in the sxste
Sensse Manday.

The intent of the bill i to ganarate more prosscusions of teans for sharing naked pictures of
ssch othar by reducing the penshy for doing it

Senste Bill 391 would creste 3 new misdsmesnor crims if 8 person undsr the sge of 19
shares nuds or semivnud photos of & minor who is betwsan 12 and 16 yascs old.

A minor wha sends such & photo of him- or hareslf t> somesns slzs woulds 't violsts ths lav.

But peopls undsr sga 19 who racsive the massags would have to immadissely dalate it from
Sheic phona or other slsctronic dsvics, or face porentisl prasscuian.

Sen. Molly Baumgardner, R-Louisbur, ssid the bill i designad to “sddrass tha behaviar of
B

owasns and tesns that ars 2 Lst-cantury di

With emariphonss snd sablats now in widssprasd use by taens, sexting has bscoma &
commen practie, and soma juvenias are “collscring nude images like bazsball cards,”
Baumgardner ssid.

She ssid saing i the “most undsrprasscuted juvenile crime in the nssion.”
She ssid prosscutors e raluctant o bring sexting charges sgainst teans becauss the only

Laws thay can snforce now are serious falonies raquiring lifscims ragistrion 3¢ 3 ex.
offander.

Baumgardner said SB 391 would sstablish punishments that fit the crimes, misdsmeanors
that would only sscalate to felony lavels on repeat offanses.

Sensse Bill 391 would not raducs any erime lavels or panaliss for paopls oldar than sga 19
possassing and/or trading nude photos of juveniles. That would remain a felony offense
subject 2 sex-offandsr ragisticion.
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Female Sing Sing
guard admits to
raping male inmate

KIMBERLY REDMOND Evita Hinds
THE JOURNAL NEWS wascharged
with
A former corrections third-degree
officer at Sing Sing Cor- rape.
rectional Facility admit-
ted Tuesday toraping an

inmate while on the job  sent,” in an officer’s sta-
in May 2015, accorcing tion located in one of the
to autharities. jail's housing blocks.
Evita Hinds, 35, of = Last week, the county
Queens, pleaded guilty district attorney’s office
to one count of third de-  announced the conviction
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Sixth-Grade Teacher Charged
‘With Rape Of 13-Year-Old Boy

Asixth-grade teacher in Arkansas faces
rape charges after she allegedly had sex and
exchanged explicit photographs with a 13-
year-old former student.

Police began investigating Mary Faith
MecCorrnick, 32, after a 12-year-old girl
who borrowed a friend's phone found semi-
nuude photos of the suspect in a towel and
other states of undress accompanied with
risque messages. Police say that the phone

belonged to the victir.

A probable cause affidavit obtained by KFSM states that McCormick had sex with the
boy at least twice and engaged in other inappropriate activities, beginning shortly
after school ended in June and continuing into August.

KFSM reports:

‘The encounters began after a friend dared the 13-year-old to contact MeCorrick,
the affidavit states. In one instance, the boy and a friend went over to the
teacher’s apartment to watch a movie. The friend left, but the 13-year-old stayed
and later had sext with the teacher in her bedroom, the affidavit states.

Neighbors told the station they had seen McCormick in the company of young
children before, which had raised suspicions. One man said that the allegations were
“not shocking," since the teacher had kids visit her house often.

Police said the suspect and victim exchanged electronic images of each other's genitals
via the Snap Chat application (Snap Chat enables smart phone users to send
ndisappearing” images. but those imaces can be screen-captured and stored?.




http://www.huffingtonpost.com/2014/08/19/mary-faith-mccormick-teacher-sex_n_5690818.html?cps=gravity
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Judge Calls Child Rapist Amanda
Arellano A Vile 'Bitch'
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A Georgia judge had tough words for a
wernan who pleaded guilty to helping her
boyfriend rape and molest her two young
daughters.

*T don't know that I have ever said a curse
word from this bench, but you may be the
vilest bitch that T have ever met," Eibb
County Superior Court Judge Howard
Sirmms told Amanda Arellano on Thursday,
‘The Macon Telegraph reported.

Sirnms then sentenced Arellano to 30 years in prison and lifetime probation.

The 2g-year-old Fort Valley wornan
was arrested along with her boyfriend,
29-year-old Daniel Kelly Copeland, in
January 2012, after Copeland's father
reported them to police.

Comeland's father told antharitios hic




http://www.huffingtonpost.com/2014/08/20/amanda-arellano_n_5695545.html
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[EIE 55|  AnArizonaman who had sex with a 20-year-old woman when he was only 14

was, according to state law, a statutory rape victim.
8412
He is also a father, he leamed eight years later, and the state wants him to pay

Wwest| (35| child support. The Arizona Republic has a story, and USA Today has an opinion
column saying the case illustrates a legal double standard.

“When a state govemment finds out a 14-year-old girl s a statutory rape victim of a 20-year-old
man, the common reaction would be to file criminal charges to put the predator in jail” the USA
Today column says. “But for male victims, child support laws tum state governments into the allies
of abusers instead of advocates for the victims."

Nick Olivas, now a 24-year-old medical assistant, says he didn't know he could press charges
‘against the 20-year-old woman, and he didn't know he was a father until two years ago, according
to the Arizona Republic story. The Phoenix man ignored the legal papers from the state demanding
child support. The state has since seized money from his bank account and gamished his wages.
He says he owes about $15,000 in back child support and medical bills, along with 10 percent
interest

According to the Arizona Republic, courts in California and Kansas have said states have the right
to seek child support from the victims of statutory rape. In both cases, the state acted after the
mothers sought public assistance. The USA Today column cites a 2011 Georgia Law Review
arlcle that says child-support law is based on the idea that child support s in the best interests of
the child, even when there is wrongful conduct by the mother.

“Child support is essentially a form of sirict liability.” says the law review article, “with the
justification being that the child is an innocent party, and, therefore, itis the child's interests and
Welfare that the court must look to in adjudicating support " The author is University of Tennessee
Taw professor Michael Higdon

Arizona doesn't seek child support when the parent seeking the money has been convicted of
‘sexual assault with a minor or sexual assault. the Arizona Republic says. But its policy is to seek
child support from those in Olivas' situation

Olivas tells the Arizona Republic he’s willing to pay future child support, but he doesn't think the
state should be able to charge him child support for the years he was a juvenile or when he didn't
know he was a father. And he would like to see his daughter.

“Ilost my mom at a young age. | know what its like to only have one parent.” he said. *I can'tleave
her out there. She deserves a dad.”




http://www.abajournal.com/news/article/statutory_rape_victim_is_told_to_pay_child_support/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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Rape Charge Follows Marriage to a 14-Year-Old

By JODI WILGOREN ~ AUG. 30, 2005

. Correction Appended
FALLS CITY, Neb., Aug. 29 - On Sunday evening, Matthew Koso tipped
B swre three ounces of formula into his 4-day-old daughter's mouth, then hoisted
her atop his shoulder in hope of a burp. On Tuesday morning, he is
¥ Tweet scheduled to be arraigned on charges for which the newborn is the state’s
prime piece of evidence.
save
Mr. Koso is 22. The baby's mother, Crystal, is 14. He is charged with
e statutory rape, even though they were wed with their parents’ blessing in

May, crossing into Kansas because their own state prohibits marriages of
people under 17.

‘The Nebraska attorney general accuses Mr. Koso of being a pedophile; they
say tis true love.

"We don't want grown men having sex with young girls," said Jon Bruning,
the attorney general. "We make a lot of choices for our children: we don't
allow them to vote; we don't allow them to drink; we don't allow them to
drive cars; we don't allow them to serve in wars at age 13, whether they
want to or not; and we don't allow them to have sex with grown men.”

But Mr. Koso's mother, Peggy, said she and her husband of 25 years were
proud that their son did not disappear like so many deadbeat dads.

"He's not always lived up to his responsibilities, but this time he will," Ms.
Koso said. "He could have left, but he didn't. He said, "Mom, I love Crystal;




http://www.nytimes.com/2005/08/30/us/rape-charge-follows-marriage-to-a-14yearold.html?_r=0

Correct interpretation of Weiss?

 • confining = prohibited conduct 

 • “without authority of law” = attendant circumstance

But which does D have to intend?

• to confine? (general intent)


• to confine without authority? (specific intent)

Penal Law § 265.01 (1):

 A “person is guilty of criminal possession of a weapon in the fourth degree when:

. . . [h]e or she possesses any . . . gravity knife.”

N.Y. Penal Law § 15.15 Construction of statutes with respect to culpability requirements:

“A statute defining a crime, unless clearly indicating a legislative intent to impose strict liability, should be construed as defining a crime of mental culpability.”

N.Y. Penal Law § 15.00 [Definitions]

6. “Culpable mental state” means “intentionally” or “knowingly” or “recklessly” or with “criminal negligence,” as these terms are defined in section 15.05.

People v. Parrilla

“At trial, defendant testified that he bought the knife at a large retail store in the Bronx in 2009. [H]e worked as a tradesman and used the tool to cut sheet rock….[O]n the day of his arrest, he used the knife to cut tiles during a home renovation project. [H]e opened the knife with two hands and never opened it with one hand by flicking his wrist.

Over defendant's objection, the trial court charged the jury as follows:

"A person knowingly possesses a gravity knife when that person is aware that he is in possession of a knife. A person does not have to know that the knife is specifically a gravity knife or that it fits the legal description of a gravity knife in order to knowingly possess it.”

On appeal, the court said:

“The plain language of [the statute] demonstrates that the Legislature intended to impose strict liability to the extent that defendants need only be aware of their physical possession of the knife.”
[image: image26.png]New York May Stop Locking Up Thousands Of People A
Year For Possessing Pocketknives
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The New York state Senate has
unanimously passed a il that would
end the criminalization of folding knives
cammonly used by tradespeople, so-
called "gravity knives,” the loose
definition of which has enahled New
ork City palice and prosecutors to jail
tens of thousands of mastly black and
Lating peaple over the last decade
Having passed the Assembly, the law
will new g to Governar Andrew
Cuoma's desk for approval

"This outdated law lang aga lost its
edge, and this legislation would
sharpen our regulations, to ensure that
peaple are not heing senselessly arested,” Senator Diane Saving, who sponsared the Senate i,
said in a staternent. "When it comes to the use of camman folding knives, our working men and
wormen are being senselessly targeted, for nothing mare than doing their jobs *

(i suricaistack)

The Vilage Vice, which has done groundbreaking reporting on the abuse of the gravity knife law by
palice and prosecutars, sums up the problem this way:

[The short explanation is that an outdated, poorly worded statute, passed in 1958 and
designed to outlaw large, switchblade-like knives, has increasingly been used to arrest
peaple for common folding knives. Under a quirk of language, any kife that can be apened
with & wrist fick can land its owner in jail. And NYPD officers have leamed that nearly any
folding blade on the market can be opened with a practiced snap, even if it was never
designed to operate that way.




[image: image27.png]Cuomo Vetoes New Gravity Knife Legislation & Indigent
Criminal Defense Reform
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Civil ights advocates condermned
Governar Andrew Cuomo's decision to
veto two pieces of legislation over the
weekend, one that would have
decriminalized certain types of pocket
knives, and another bill that would have
provided more state funding to pay
caurt-appointed lawyers for indigent
defendants. The vetoes were issued or
New Year's Eve, hours before the
midnight deadine

Civil liberties groups have been
pushing for the so-called gravity knife
reform for years—critics of the current
law, which dates back to 1958, say its
outddated and persecutes innocent people, including chefs and other tradespeople, for possessing
blades commanly sald at hardware stares. The eisting law, criics say, too narrowly defines what
canstitutes a gravity krife, and essentially makes most folding pocketkrives ilegal. A 2014 Vilage
\iice investigation found that as many as 60,000 peaple were arrested for possession of gravity
knives from 2003 to 2013, aver B0 percent of them black ar Hispanic

(i suricaistack)

"When it comes to the use af common folding knives, aur warking men and women are heing
senselessly targeted, for nathing more than doing their jobs," State Senator Diane Saving, who
spansored the Senate bill, said in a statement when the legislation passed in June

Cuomo, in his veto statement, said that while he agreed that the "construct’ of the current law "is
absurd and must be addressed... this bill unfortunately does not address it."




Another:
N.Y. Penal Law § 120.05(3):
A person is guilty of assault in the second degree when ...[w]ith intent to prevent a peace officer ... from performing a lawful duty ..., he or she causes physical injury to such peace officer….

N.Y. Penal Law § 15.15 Construction of statutes with respect to culpability requirements.

When … only one [culpability term] appears in a statute defining an offense, it is presumed to apply to every element of the offense unless an intent to limit its application clearly appears.

Plus:
A statute defining a crime, unless clearly indicating a legislative intent to impose strict liability, should be construed as defining a crime of mental culpability.

N.Y. Court of Appeals:

“Under the plain wording of this subdivision* it is evident that a defendant may be convicted even though the injury caused is unintended or accidental.  

“The only proviso is that the injury must occur while the defendant is acting with the intention of preventing the police officer … from performing a lawful duty.”

*Penal Law § 120.05(3)
   People v. Campbell, 72 N.Y.2d 602 (1988)

From Ruan v. United States

Controlled Substances Act (21 U. S. C. §841):

Except as authorized…, it shall be unlawful for any person knowingly or intentionally . . . to manufacture, distribute, or dispense . . . a controlled substance.”

“Authorized” = “for a legitimate medical purpose”

First, as a general matter, our criminal law seeks to punish the “‘vicious will.’” 

With few exceptions, “‘wrongdoing must be conscious to be criminal.

Indeed, we have said that consciousness of wrongdoing is a principle “as universal and persistent in mature systems of [criminal] law as belief in freedom of the human will and a consequent ability and duty of the normal individual to choose between good and evil.”  

Consequently, when we interpret criminal statutes, we normally “start from a longstanding presumption, traceable to the common law, that Congress intends to require a defendant to possess a culpable mental state.”  

Ruan cont’d

Applying the presumption…, we have read into criminal statutes that are silent on the required mental state…that mens rea which is necessary to separate wrongful conduct from otherwise innocent conduct.

 [W]hen a statute is not silent as to mens rea but instead “includes a general scienter provision,” “the presumption applies with equal or greater force” … We have accordingly held that a word such as “knowingly” modifies not only the words directly following it, but also those other statutory terms that “separate wrongful from innocent acts.”

We normally would not view such dispensations [of drugs by doctors] as inherently illegitimate; we expect, and indeed usually want, doctors to prescribe the medications that their patients need.  

[I]t is the fact that the doctor issued an unauthorized prescription that renders his or her conduct wrongful, not the fact of the dispensation itself.  In other words, authorization plays a “crucial” role in separating innocent conduct.

 A strong scienter requirement helps to diminish the risk of “overdeterrence,” i.e., punishing acceptable and beneficial conduct that lies close to, but on the permissible side of, the criminal line.  Ibid. 

Distinguishing Staples and Cheek:

In Staples the government had to prove:

  • D knew he possessed a fully automatic gun



(= the facts that made his conduct a crime)

But not:

  • D knew there’s a registration reqt for auto. guns

       (= the law that made his conduct a crime)

In Cheek the government had to prove:

 • D knew he had earned income and didn’t file


   (= the facts that made his conduct a crime)

And also:

 • D knew there’s a legal duty to file for earned income

       (= the law that made his conduct a crime)

Interview with Sen. Charles Grassley, 

Chairman, Senate Judiciary Committee

Re: criminal justice reform bill

NPR, All Things Considered, January 28, 2016

Q: [W]hy not repeal minimum sentences outright?

GRASSLEY: Well, first of all, as a practical matter, you'd never get a bill brought up. There's still a feeling of great law enforcement value in mandatory minimums because when you have mandatory minimums, then there's plea-bargaining, and when you get plea-bargaining, you can sometimes get a lot of information about a lot of people higher up the criminal chain.

http://www.npr.org/2016/01/28/464744432/sen-grassley-lawmakers-must-compromise-on-criminal-justice-reform

White Plains is quick to write tickets, but slow to share its parking, traffic laws

Asher Stockler
Rockland/Westchester Journal News
…

When police and parking enforcement officers have a raft of laws at their disposal to use, or disregard, as they see fit, individual decision-making and all of the biases that come with it can have an outsize influence on who ends up charged.

…
This schism is no clearer than in New York City in the early aughts, when police officers continued to charge homeless residents with a panhandling violation that had been declared unconstitutional years earlier.

Despite the law's unconstitutionality, the NYPD "continued to arrest, prosecute, issue bench warrants and issue an alarming number of summonses for violations," Judge Shira A. Scheindlin said at the time.

Reading # 5

Causation

Why should causation matter?

   → Why should it matter in the least 

whether D’s conduct "caused" the result? 

Suppose two defendants are equally culpable..

          ..both intentionally shot at V

   → Why should it matter whose bullet hit V?

Suppose two defendant’s are equally reckless..

             ..both drive 90 mph the wrong way on a freeway
    → Why should it matter which one hit 

the oncoming car?

Causation:



( Cause in fact



( Proximate cause

The difference →
Suppose D shoots at V but misses. 
  But at that same moment V is killed by a stray bullet

           → issue here = “cause in fact” or “but for” cause

But suppose 

V hears the shot and ducks around a corner

    .. and therefore is killed by a stray bullet?? 

  → issue here = “proximate cause”
Cause in Fact:


● But-for Cause (sine qua non)

● Substantial Factor



Other Multiple Causes terminology:




● Accelerating the result




● Concurrent causes




● But cf. Cause vs. Condition





E.g. 






-- D left V by road side at night





        --V died due to freezing temps



     (freezing temps = a condition, not a cause)

Proximate cause:
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They Were Trying To Shoot With
Murder
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‘The man who police were trying to shoot when they killed an innocent bystandar is
now charged with her murder.

Police responded to Vixen Bar in Orlando, Florida, on Aug. 19 after a 911 caller told
thern a "gun wielding maniac” was in the establishment, the Orlando Sentinel reports.

Kody Roach, 23, ignored officers' cormands to get on the ground, according to a
police report obtained by the Sentinel.

cponsoredtines 1 Officers attempted to use a Tazer on
Equifax® Official Site Roach, but it was ineffective because
See Your Equifax 3-Bureau Credit Sc0res  of his bagay clothes, the report said.

)
for Free! Roach then allegedly reached into his

s Exuia.com
waistband, prompting police to fire,
R e o L band, prompting p

Equipax




http://www.huffingtonpost.com/2014/08/28/cops-kill-woman-maria-godinez_n_5732032.html?cps=gravity

[image: image29.png]Unarmed Man Is Charged With
Shot by Police Near Times Square

K racesoor

TwTTER





http://www.nytimes.com/2013/12/05/nyregion/unarmed-man-is-charged-with-wounding-bystanders-shot-by-police-near-times-square.html?_r=2&
[image: image30.png]Mom convicted in son’s jaywalking death: ‘This
will never end for me’
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A Marietta, Ga., mom who was convicted of jaywalking after her 4-
‘year-old son was run over and killed in  hit-and-run said on the
Today Show that the worst part of going to jail would be the
separation from her two remaining kids.

‘Raquel Nelson was convicted of homicide by vehicle and reckless
conduct by a jury and faces sentencing tomorrow. She can receive
upto a three-year jail sentence, six times the stretch that Jerry Nelson (Today Show)
‘Guy-who admilted to drinking before running over Nelson's son,

AJ.-served.

"I think to come after me so much harder than they did him s a slap in the face because this will never
end for me," she said. "It's three years away from the two that I have left."

Nelson also said that the jury had "never been in my shoes," because each of them answered that they
had never taken public transportation before. Nelson, who doesn't have a car, was three-tenths of a
‘mile away from the nearest crosswalk when her bus dropped her off a the stop across the street from
her apartment with her three children. She decided to cross with her kids rather than remain outside
any later at night, she said. (You can read more about her case here.)

"We are just hoping s a family that [the judge] is compassionate and lets my niece remain with her
other children,” Nelson's aunt Loretta Williams said. Nearly 75,000 have signed an online petition in
support of Nelson.




http://news.yahoo.com/blogs/lookout/mom-convicted-son-jaywalking-death-never-end-151356884.html
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Jury acquits Gifford man who claimed self-defense after girlfriend
killed by sheriff's SWAT team in 2017 raid

(=] Melissa E. Holsman, Treasure Coast Newspapers
Fri. November 19, 2021, 520 PM - 5 min read





VERO BEACH – A Gifford man who claimed he was defending himself and his girlfriend when he fired shots at deputies during an early-morning raid in 2017 was acquitted Friday of charges that carried a life prison term.

A jury found Andrew “A.J.” Coffee IV, 27, not guilty of second-degree felony murder, three counts of attempted first-degree murder of a law enforcement officer by discharging a firearm and one count of shooting or throwing a deadly missile.

***

The charges related to a March 19, 2017, fire fight between a Sheriff’s Office Special Weapons and Tactical team and Coffee IV at his home in the 4500 block of 35th Avenue, Gifford.

***

His girlfriend, Alteria Woods, 21, died during the raid after being struck by 10 bullets fired by a SWAT team member, including one shot that entered her chest, records show.

The second-degree murder count, defined as an intentional killing that was not premeditated, was in connection to Woods’ death.

Jurors seated last week for a trial that began Monday deliberated for about 11 hours before returning a verdict.

Proximate Cause:

= any cause not made “remote” by a 






      superseding cause


The question:

    When is an “intervening” act a “superseding” cause?
→intervening cause

→superseding cause

Typical examples of superseding causes:


● unforeseeable act of an independent third party  


● “act of God” (any non-human force or event)


● act or omission of the victim

Velasquez case
Proximate cause is more about blame than causation

Cause = objective
Blame = subjective

It’s ultimately up to the jury to decide whether D’s causal role was “proximate” or too “remote”

     (viz. whether D should be blamed)

The law of proximate cause =
     mainly about what the court should say to the jury.

Traditional ideas: 

Typical superseding causes:


● unforeseeable act of an independent third party  


● “act of God” (any non-human force or event)


● act or omission of the victim
A cause is generally considered “proximate” if:

      • the result was an intended consequence,  or

      • the cause was a direct cause, or

       • the cause was an indirect cause and

 

the more direct (intervening) causes were: 




• foreseeable,


   
• not “independent,” and 


   
   
• not highly abnormal or extraordinary


          (e.g., ordinary medical negl vs. gross negl)

 Other concepts:


• Forces “came to rest”


• Voluntary (purposeful) human intervention

     • last responsible human actor (“free” choice), or


     • “new foundation” of causal responsibility


• omissions cannot “intervene”


• de minimis cause

Rideout case

Dressler’s six factors to consider:

  • intended-consequences doctrine

  • de minimis contribution to social harm

  • “omissions-can’t-intervene” doctrine 

  • foreseeable/responsive vs. 




unforeseeable coincidental cause (incl act of God)
  • apparent-safety doctrine (act or omission of victim/“forces came to rest”)
  • intervention by a  “voluntary” human act






(free, deliberate and knowing)


… unless the voluntary act is done:



• innocently or in (non-culpable) ignorance



• justifiably (e.g., in self-defense)



• “instinctively” (e.g., out of fear)



• pursuant to a public duty

Meir Dan-Cohen (559-60 of K&S)
 • Causation is relevant only b/c results are relevant 

  • Results are relevant only b/c of retributive urge

Ergo, 
  • There can be no policy basis defining “proximate”

Conclusion: Foreseeability, etc. are beside the point

              Perceptions of proximate cause 






= perceptions of blameworthiness
Why require mens rea?

The retributive urge?
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● only wrongdoers with mens rea are really bad people 

The retributive urge:
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Pileggi killed his friend with his off-duty weapon, a 9mm Glock 26, in Everett's driveway on Albert Place in New Rochelle during a visit. The bullet struck Everett's throat as he stood outside the car.

Pileggi tried to save Everett while two friends who were in the car left the scene.

Pileggi, an officer for six years, resigned from the police department days after the shooting. He testified that he accidentally shot Everett while trying to take his gun apart to show him a laser device.

He said he thought the gun was empty because he took out the clip, slid the top of the gun to empty the remaining bullets and inspected it to make sure it was safe.

But prosecutors argued that Pileggi ignored his training as a police officer when he pulled the trigger inside a car with three people in close range. He said Pileggi should have left the gun under the seat of his car rather than start "playing" with it.
Deterrence?

Incapacitation?

   ● only wrongdoers with mens rea can be deterred,







        ..or need incapacitation
   ● the reqt provides security for the “law-abiding”
White Plains is quick to write tickets, but slow to share its parking, traffic laws

Asher Stockler
Rockland/Westchester Journal News
On a recent weekday morning in downtown White Plains, I was backing into a free spot on Martine Avenue in preparation for a column about the city’s Traffic Ordinance.

Unprompted, a woman feeding the meter for an adjacent spot began grumbling about the city’s usurious penalties for parking violations. In her 60s, the woman observed that in her younger years, violations would rarely cost more than $5 or $10. 

Today, the city collects around $6.2 million from parking fines each year. And if the city gets its way, I will contribute $100 toward that sum after I was charged, twice, with violating the ordinance on a pair of parking tickets.

The Traffic Ordinance is an endless string of rules that comprises the parking and traffic laws of the city of White Plains. It is filled with minutiae about the placement of stop signs and curbside loading zones.

But it also contains an assortment of higher-order rules pertaining to traffic and parking infractions that motorists in the city, or those just passing through, must follow. 

On my ticket, an officer referenced a "Sect. to 228" of the Traffic Ordinance as the basis for the alleged violation. It apparently had something to do with the vehicle's registration, though it was styled as a parking ticket. 

Finding that section, however, proved to be a major challenge. The Parking Department, Law Department and City Clerk each suggested that the other might have a full and complete copy of the ordinance, including Section 228, which I was unable to initially locate.
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But it also contains an assortment of higher-order rules pertaining to traffic and parking infractions that motorists in the city, or those just passing through, must follow. 

On my ticket, an officer referenced a "Sect. to 228" of the Traffic Ordinance as the basis for the alleged violation. It apparently had something to do with the vehicle's registration, though it was styled as a parking ticket. 

Finding that section, however, proved to be a major challenge. The Parking Department, Law Department and City Clerk each suggested that the other might have a full and complete copy of the ordinance, including Section 228, which I was unable to initially locate.

Like many other towns and villages, White Plains allows anyone with a passing interest in the law to browse the code online. However, the Traffic Ordinance cannot be found there.

It appears that a comprehensive, actual copy of the city's traffic and parking laws only exists in two places. One option is to peruse a tattered, grease-stained compilation of the law at the White Plains Public Library's ready reference section. 

That is where I found myself on a Monday evening in late September, standing over the city's Traffic Ordinance. I ran my finger down the index to locate the relevant page out of the hundreds the city has crammed into a multi-inch binder.

The index, I found, was last updated several sections before Section 228, which was enacted a decade ago. So how could I locate the charge, much less understand what it even was?

According to Brian Kenney, the library's director, motorists such as myself would previously scan the overstuffed binder before making an appearance in traffic court, where they could challenge parking violations or other infractions.

He says that the binder is updated regularly, although certain material, such as the index, may be years out of date. After making inquiries, the Parking Department ultimately provided me with a copy of the relevant section that they happened to have on hand.

The travails of finding the city's parking and traffic rules, though, raise questions about who ultimately has access to the law of the land, and who gets deterred from navigating the system.

The right of public access to local ordinances is a key part of citizen participation in local democracy, according to Peter Martin, a co-founder of Cornell Law School's Legal Information Institute and the school's dean from 1980 to 1988.

"There are countless instances in which citizens are curious about what rights they have and what responsibilities they have under the local law," Martin said. "There needs to be a place where a citizen can go. For many, that means online."

John Callahan is the White Plains corporation counsel, the top lawyer on the job. He emphasizes that around 90% of the Traffic Ordinance contains lesser information that is not of great urgency to the public, such as the location of stop signs.

However, the remaining 10% may be of critical importance, as the city's traffic and parking rules can be used as a basis for issuing tickets. The city is known for its iron-fisted approach to enforcement.

Callahan said that it wasn't clear anybody had previously considered publishing the Traffic Ordinance electronically, though he explained that over the summer an intern had begun diligently retyping the entire binder so that it could eventually be put online.

Because the Common Council updates the traffic laws around every one to three months, it requires constant vigilance to make sure the binder is up to date.

No downside to fighting tickets

In the meanwhile, what should a motorist do who receives a ticket with an obscure section of the law cited on front?

Eli Moore, a Westchester-based traffic violations lawyer and former Bronx County assistant district attorney, advised that there is no downside to fighting tickets, especially during COVID-19, when cases are being processed via mail. 

"A lot of people get a ticket for anything and think they have to pay it and plead guilty, that there is no recourse for moving violations or speeding tickets," he said. "But they can always plead not guilty, and most times, you’ll get a reduction. You have nothing to lose. The fines aren't going to be any greater if you fight a ticket." 

Martin, the former Cornell Law School dean, notes that laws enforced at the local level especially can have a disparate impact among different members of the community. Discretionary enforcement, he says, opens the door to "abuse of discretion."

When police and parking enforcement officers have a raft of laws at their disposal to use, or disregard, as they see fit, individual decision-making and all of the biases that come with it can have an outsize influence on who ends up charged.

That is why public access to the law, as Martin emphasizes, can help equip citizens with the tools needed to fight charges issued by a public authority. "Citizens ought to be empowered to do that," he notes.

This schism is no clearer than in New York City in the early aughts, when police officers continued to charge homeless residents with a panhandling violation that had been declared unconstitutional years earlier.

Despite the law's unconstitutionality, the NYPD "continued to arrest, prosecute, issue bench warrants and issue an alarming number of summonses for violations," Judge Shira A. Scheindlin said at the time.

Attorneys for the homeless residents said that prosecutors needed to "exercise discretion" regarding the charges, but instead exhibited "gross and wanton deliberate indifference" to their constitutional rights.

The case was ultimately settled.

In White Plains, the battle between motorists and officers remains an ongoing feature of everyday life. Because the city court is not holding in-person hearings for traffic infractions, I will have to contest the charge via mail.

What ultimately happens will be determined by a city judge. His or her decision will clarify whether the status quo is alive and well in White Plains, or whether small-time motorists like you and me can notch a win against the city on occasion.

Stay tuned for the outcome.

Asher Stockler is a reporter for The Journal News. You can find him on Twitter at @quasiasher or send him an email at astockler@lohud.com. Reach him securely: asher.stockler@protonmail.com.
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