Reading # 6 

Theories of Punishment


Basic Facts:

• 2+ million in prisons or jail at any given time

• Highest rate in world... 

• 25% of U.S. adults have criminal records (over 65 million)

● 1/3 of Americans have been arrested by age 23

● 6 million American adults cannot legally vote

● U.S. imprisons nearly 3 times as many for sex crimes alone

         as France does for all crime—in total
● More than 1,000,000 felony convictions per year

—one every 30 seconds
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Legally ineligible for many governmental benefits:
• educational benefits

• housing benefits

• pensions
• occupational licensing

    
… and more (e.g., deportation)

In their cumulative impact, these collateral consequences greatly reduce the ability of ex-offenders to find housing, make a living, get an education, obtain bank loans, support their children or, generally, to enjoy the normal and usual rights and amenities of citizenship that are essential for a reasonable quality of life. 

In short, being a “criminal” devastates economic opportunity … virtually assures place at the lower end of income inequality.

[image: image5.png]



Not that there aren’t those who “benefit” from prisons
Large national industry

  
   • Major employer


   • Listed on national stock exchanges (CXW and GEO)


       • States obligated by contract to supply convicts

A major industry that has a vested interest in crime


… not to mention the correction officer unions




and the lawyers

For example →
[image: image6.png]Texas attorney earned more than $460K representing
indigent defendants last year

DEERA CASSENS WESS

Alawyer who eamed more than $450,000 representing indigent
defendants in Collin County, Texas, last year is no longer
receiving felony appointments

Collin Caunty has conducted an initial audit of payments to the
lawyer, Marc Fratter, and it is reviewing standards and approval
procedures for payment requests, the Dallas Moring News
reports. The county also has started distributing reports to help
judges track payments by case

Fratter eamed more than double the amount paid to the next
highest-paid indigent defense law firm in the county, which has
three lawyers working on cases.

Fratter said his eamings are high because he has several
appointments requiring hirm to work seven days per week, 12 to
16 hours per day. He told the Dallas Morning News he hasn't done anything ilegal or improper

Fratter also noted a change in the payment method in Callin County. Judges set the rules, as authorized by the
Texas Fair Defense Act

Judges changed the payment structure in felony appeals from a flat fee of $3,500 to hourly rates of §50 to $100.
Fratter eamed $391,380 in hourly fees, which adds up to at least 3910 hours of work. He also eamed $69,000 from
fat fees and detention hearings.

Most of Fratter's pay sheets were signed by Judges Ray Wheless and Cyndi Wheless, who are husband and wife
judges at the McKinney couthouse.

Cyndi Wheless oversees al the juvenile cases in Collin County, and her court generally has higher court appointment
expenses. She told the Dallas Morning News that recent concerns have led her to begin making spreadsheets to
track lawyers on cases.

Ray Wheless has signed pay sheets for Fratter, including some pay sheets for cases that Fratter handled for other
judges. The rules don't bar the practice. Fratter said he submitted pay sheets to Ray Wheless because they got
quicker approval, and other lawyers did the same thing.

But the county has put  stop to that practice, according to the Dallas Morning News.

Ray Wheless told the Dallas Morning News that he signs hundreds of pay requests each year, and it is impossible to
verify whether any lawyer actually performed most of the billed work. "To a great extent, all indigent defense prograrms
in Texas operate on the honor systern,” he said




[image: image7.png]Private prisons are a failed experiment with 'perverse and
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The ABA House of Delegates passed a resolution Tuesday opposing private prisons and juvenile detention centers.

***

 “We’ve had 31 years to take a look at private prisons and jails and juvenile detention centers, and what have we learned? We’ve learned that they do more harm than good,” Saltzburg said. “They have a tendency to cut staff, they have a tendency to cut programs, and that probably shouldn’t surprise anybody because that’s how you make a profit.”

GEO Group, CoreCivic, and Management and Training Corp. are among the companies that run prisons in the United States.

***

 But Resolution 507’s report says private prisons have fueled incarceration. The industry lobbies to impose stricter laws and penalties and opposes sentencing reforms, the report says.

“Today, private prison corporations are driven by perverse and immoral incentives whereby an increase in crime and an increase in the number of human beings placed into America’s prisons is good business news for that industry,” the report states.

Not that government-run prisons are necessarily any better →
Our jail and prison shame, coast to coast

By MICHAEL B. MUSHLIN
NEW YORK DAILY NEWS |
OCT 06, 2021 AT 5:00 AM
*** Every year, as the author of a four-volume law treatise on the rights of prisoners, I review scores of legal opinions [and gain] a peephole into the secret world of prisons.

Here are three examples:

In a Texas case this year a prisoner complained that he was confined in a cell covered, nearly floor to ceiling, in “ ‘massive amounts’ of feces all over the floor, the ceiling, the window, the walls,” and even “packed inside the water faucet.” In this unsanitary space, fearing that his food and water would be contaminated, the prisoner did not eat or drink for nearly four days. Correctional officers then moved him to a second cell.

This one was just as bad: The prisoner reported being frigidly cold with a clogged drain in the floor to dispose of bodily wastes. In that horrible space, he held his bladder for over 24 hours, then eventually (and involuntarily) relieved himself, causing the drain to overflow and raw sewage to spill across the floor. Because the cell lacked a bunk, and because he was confined without clothing, he was left to sleep naked in sewage.

In another case this year, groups of 40 to 60 prisoners in Hawaii were regularly held in tiny spaces only approximately 31.5 feet by 35.3 feet with no toilet or running water, causing detainees to urinate and sometimes defecate in the room.

Why so many people in prison?
War on crime in ‘90s and thereafter (
     ( Lots of new laws to lengthen sentences


   notably: the Crime Bill of 1994


        (The Violent Crime Control and Law Enforcement Act of 1994)

     ( Mandatory minimums

     ( Changes in prosecutorial practices, attitudes
 



        (“virtually unreviewable discretion” -Griffin)

Still: 

( Most violent offenders released from state prison
    have served less than 3 years.

 (  For those released in one recent year:

(   The average time served (to initial release): 2.6 years

(   The median time served 1.3 years.






U.S. Bureau of Justice Statistics

Factors in Increased Incarceration:

Prison and Mental Hospital Populations
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Source: Bernard Harcourt, Reducing Mass Incarceration: Lessons From The Deinstitutionalization Of Mental Hospitals In The 1960s, at

 http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1748796

Factors in Increased Incarceration:

Imprisonment of Women

    The sentencing guidelines decree that sex is not relevant in the determination of a sentence. Ironically, such legislated gender equality appears to have backfired against women… 

    Female offenders are often mothers who have primary or sole responsibility for the care of their children, a consideration virtually ignored by the current guidelines. 
Many sentenced women, particularly in drug conspiracies, are the wives or girlfriends of male defendants, and may find themselves involved in criminal activity because of social and cultural pressures or … battering. 
Myrna Reader, Gender and Sentencing, 20 Pepp. L. Rev. 905 (1993) 

    There are roughly 200,000 women in state or federal prisons or local jails.
Correctional Association of New York, Women in Prison Fact Sheet

“There is agreement among criminal justice professionals that few women pose a risk to public safety, … current sentencing are based on male characteristics and male crime. (They fail to take into account the reality of women's lives, characteristics, responsibilities, and roles in crime.)
Stephanie S. Covington & Barbara E. Bloom, Gendered Justice: Women in the Criminal Justice System (3003 

Factors in Increased Incarceration:

But, of course, the “gender gap” in imprisonment goes the other way:
LARGE UNEXPLAINED GENDER DISPARITIES IN FEDERAL CRIMINAL CASES
Nov. 16, 2012
If you're a criminal defendant, it may help—a lot—to be a woman. At least, that's what Prof. Sonja Starr's research on federal criminal cases suggests. Prof. Starr's recent paper, "Estimating Gender Disparities in Federal Criminal Cases," looks closely at a large dataset of federal cases, and reveals some significant findings. After controlling for the arrest offense, criminal history, and other prior characteristics, "men receive 63% longer sentences on average than women do," and "[w]omen are…twice as likely to avoid incarceration if convicted." This gender gap is about six times as large as the racial disparity that Prof. Starr found in another recent paper.

There are other studies that have shown gender disparity in criminal cases, but not as pronounced as Prof. Starr's findings. This is because she is looking at "a larger swath of the criminal justice process" in her analysis, she said. The paper states, "Existing studies have typically focused on single stages of the criminal process in isolation"—in particular, the judge's final sentencing decision. These studies compare actual sentencing outcomes after controlling for the recommended sentence associated with the defendant's ultimate conviction. The problem with this, Starr explains, is that "the key control variable is itself the result of a host of discretionary decisions made earlier in the justice process"—including prosecutors' charging and plea-bargaining decisions. Starr's research incorporates disparities found at those earlier stages, and finds that "more disparity is introduced at each phase of the justice process."
After estimating the amount of disparity left unexplained by the arrest offense and other control variables, the paper explores "why these gaps exist—and, in particular, whether unobserved differences between men and women might justify them." Prof. Starr explores several potential mitigating factors, such as the "girlfriend theory" (that "[w]omen might be viewed as…mere accessories of their male romantic partners"), the role of women as primary caregivers to their children, and the "theory that female defendants receive leniency because they are more cooperative with the government." Although each of these theories found some support in the data, they did not appear capable of explaining anything close to the total disparity that Prof. Starr found.
Prof. Starr emphasized that it is not possible to "prove" gender discrimination with data like hers, because it is always possible that two seemingly similar cases could differ in ways not captured by the data. Given the size of the apparent gender gap and the richness of the dataset (which allowed many alternative explanations to be explored), however, Starr believes that there is "pretty good reason to suspect that disparate treatment may be one of the causes of this gap."
If men and women are being treated differently by prosecutors and judges, what should be done about it? Prof. Starr leaves that question to policymakers, but she does note that the solution "is not necessarily to lock up a lot more women, but perhaps to reconsider the decision-making criteria that are applied to men. About one in every fifty American men is currently behind bars, and we could think about gender disparity as perhaps being a key dimension of that problem."
Read more feature stories.

https://www.law.umich.edu/newsandinfo/features/Pages/starr_gender_disparities.aspx

Why Are We Not Outraged That Prisons Are Filled With Men?

We urgently need to do something about the number of men society imprisons. 

By Julia Show, Ph.D.

Psychology Today online Posted Feb 20, 2019
There’s something pernicious about incarceration that has only recently become apparent to me, and I worry that I never noticed it before: Why are our prisons filled almost entirely with men? And why does no one talk about this?

Prison has always been an almost entirely male structure. It’s hard. It’s cold. It’s unempathetic. It’s punitive. Practically every descriptor we use for prison prides itself in its masculinity.
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My testosterone made me do it.Source: Julia Shaw

What is punishment?

The specific answer:

 • Fines 

 • Imprisonment 

 • Death 

• Also common: Probation, home detention, 

community service, mandatory drug rehab

 • Excluded: mutilation, torture, enslavement

[image: image10.png]Afghanistan considers reintroduction of

public stoning for adulterers

Proposal to bring back one of the most repugnant symbols of
Taliban regime is in draft revision of country's penal code

Emma Graham-Harrison in Katul
theguardian com, Monday 25 November 2013 03.40 EST




[image: image11.png]Afghan government officials have proposed reintroducing public stoning
as a punishment for adultery, Human Rights Watch said, even though
the practice has been denounced bath insice and outside the country as
one of the most repugnant symbols of the Taliban regime

The sentence for married adulterers, along with flagging for unmarriedt
offenders, appears in a draft revision of the country's penal cade being
managed by the ministry of justice

There are several references ta stoning in a translated section of the
draft seen by the Guardian, inclucing detalled notes on judicial
requirements for handing down the sentence

"Men and women who commit aduitery shall be punished based on the
circumstances to one of the fallowing punishments: lashing, stoning [ta
death)," article 21 states. The draft goes on to specify that the stoning
should be public, in article 23.







1 in 10 Russians Have Been Tortured by Authorities – Poll

June 26, 2019
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AP / TASS
One in 10 Russians say they have been tortured by law enforcement officials, a survey by the independent Levada Center pollster said.
Russian law enforcement has been rocked with several torture scandals, with victims including LGBT people in Chechnya, Jehovah's Witnesses and prisoners. In 2018, United Nations human rights investigators called on Russia to halt frequent torture of detainees and prosecute perpetrators.
The results offer “frightening evidence that law enforcement officers use violence against detainees and use it often,” the Levada Center said of its survey, which was commissioned by the Committee Against Torture human rights group and published on Wednesday.
Three-quarters of respondents who claimed they had been tortured said law enforcement officers used violence to humiliate and intimidate them. Half said the authorities tortured them to extract confessions, and one-third said the violence was inflicted as punishment.
NEWS


UN Tells Russia to Rein in Torture, Report on Efforts
READ MORE

While 60 percent of respondents said they oppose torture in all cases, 30 percent said the practice is acceptable in rare cases. At the same time, 40 percent said refraining from torture would make it more difficult for law enforcement to find criminals.
“These results are unpleasantly surprising,” the committee’s lawyer Dmitry Kozakov told the Kommersant business daily.
The Kremlin said the survey needs "careful analysis" before drawing conclusions, asking the estimated 30 reporters on a conference call to come forward if they had ever been tortured, according to a Meduza news website transcript.
Levada conducted its survey, published on the International Day in Support of Victims of Torture, among 3,400 respondents in 53 Russian regions in January and February.

Read more about: Police
https://www.themoscowtimes.com/2019/06/26/1-in-10-russians-have-been-tortured-by-authorities-poll-a66159

Collateral Consequences

     Disqualifies persons with criminal records for:

• various welfare benefits

• educational benefits

• housing benefits

• pensions
• occupational licensing

    … and more (e.g., deportation)
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Collateral Consequences

In their cumulative impact, these collateral consequences greatly reduce the ability of ex-offenders to find housing, make a living, get an education, obtain bank loans, support their children or, generally, to enjoy the normal and usual rights and amenities of citizenship that are essential for a reasonable quality of life. 

In short, being convicted of crime devastates economic opportunity, reduces lifetime productivity and virtually assures a place at the lower end of income inequality.
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 47 COMMENTS
How a Criminal Record Keeps Americans Jobless for Life

People like Luis Rivera are being locked out of the formal workforce forever thanks to one youthful mistake.
The Nation / By Kai Wright
December 15, 2013  |  
This article was reported in partnership with the Investigative Fund of the Nation Institute.
 
Luis Rivera had some peace of mind for about five months, from late fall of 2010 through early spring of the following year. That’s the closest thing he’s seen to financial stability in more than twenty years.
 
“I got hired for a wonderful job. It was a clerk/porter/doorman position at a high-rise classical building in the East Village,” he recalls wistfully. Rivera, 44, has a wife of twenty-five years and three teenage daughters. They live up in East Harlem, where the Puerto Rican–born New Yorker grew up and has spent much of his life. He’s ferociously proud of his marriage and children; his back straightens and his tone turns serious when he talks about his family, like a man who’s managed to achieve something he’s been told he can’t accomplish. Yet looking back on those five months as a jack-of-all-services for wealthy downtown hipsters, Rivera still gets excited about an opportunity that tore him away from home at all hours.

“When they needed somebody, they would call me in the middle of the night and I would say, ‘Yes!’ Because I needed a job. And the pay was excellent,” he brags, pointing to his $17 hourly wage for part-time work. “I was next to be hired in a position there permanently.” 

The new position held promise that Rivera could finally work just one legit job—on the books, with steady hours and a steady paycheck—rather than hustling to piece together part-time informal work, as he’s done his entire adult life. But that promise hadn’t yet been realized. He was still at the mercy of his employer’s whims. If they called, he worked; if not, he didn’t. So when the superintendent of a building across the street mentioned that his crew was looking for part-time help as well, Rivera put in his name. While applying, he was honest to a fault.

“I made the mistake of trusting,” Rivera says now, shrugging. “I explained to this guy that I have a record from 1990-something. But I explained that I paid the price. I’m clean—gimme a chance. He gave me his word of honor that he would not tell.” But word travels fast when you’re an ex-con. Suddenly, the upscale building at which Rivera hoped to build a future stopped giving him shifts at all.

“So I made a phone call and asked to speak to them,” he explains. He says his boss told him, “We found out you have a record. And you can’t work here, due to the fact that this is a fancy place—anything could happen.” 

At age 22, Rivera says, he committed a burglary in the Bronx. He was a lousy criminal and soon got caught. The judge didn’t make him serve any time, just released him to his parents’ custody and gave him five years of probation. Within two years, he’d earned release from probation as well. But the conviction has nonetheless stalked him ever since. “Twenty years later, it’s still there.” 
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As the cumulative effects of collateral consequences continue to grow, we are seeing the emergence of a new social underclass of ex-offenders… designated by law [and] forming a new and distinct demographic, a new social stratum in American society. Is American Becoming a Nation of Ex-Cons?
The criminal justice system is, in fact, 

  

 a huge machine that generates inequality 

Anyway, 
    our prisons are not designed to get people back on track
Instead, they are training grounds for crime.

They are structured to bring out and reinforce the worst personal characteristics that human nature is capable of.

You’re basically at the mercy 24/7 of people who


Don’t care about you

Don’t like you

Maybe even hate you
Judith Miller:
Here are a few things I know firsthand about being in jail. First and foremost, you have virtually no control over your life and surroundings. *** You have no privacy, no sense of dignity, and no rights. 

Judith Miller | City Journal

August 12, 2019

[image: image17.png]Prison rape is the criminal justice issue no one is
talking about

by Brad Polumbo & Molly Davis | June 01,2019 0800 AM

In America, we have laws. If you break those laws, sometimes you're sentenced to prison —
and sometimes you're sentenced to being raped.

At least in practice, that's the ugly reality of our criminal justice system. It's out of sight, soit's
out of mind. But according to the Bureau of Justice Statistics, every year roughly 200,000
United States prisoners are victims of sexual assault while in custody. Despite all the
promising bipartisan work that's recently been done to reform our broken criminal justice
system, few people are actually paying attention to the ever-present issue of prison rape, even
though it's a crisis of unspeakable moral urgency.

If we don't fix this issue, then the effectiveness of our criminal justice system will continue to
decline. Already, the U.S. boasts a terrible recidivism rate, as nearly two-thirds of released
prisoners are arrested again within three years. That's a complete and total failure for a system
that's meant to reform prisoners, not toss their lives aside.

Prison rape clearly could contribute to this problem. After all, rape victims are more likely to
experience mental illnesses such as post-traumatic stress disorder or depression. And it's easy
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The Federal Prisoner Transit System—aka “Diesel Therapy”—Is Hell 

By Michael Rothenberg 

[image: image20.png]We federal inmates had been on the
privately operated prison bus for more than
three hours as it wound its way through
Alabama, all of our hands and feet shackled
together ere was_no water or air
conditioning, and the Souther summer heat
was sweltering ¢ vehicle's toilet had
overowed. spilling its contents onto the gar
we had no choice but to rest our feet in the
refuse. And we had no idea where our next
stop might be. “Just get in the bus and shut
up, inmate,” was the response | got when |
was picked up in Montgomery. Alabama,
and asked a question about our destination




Downstate Correctional Facility 

Where’s Harvey Weinstein Headed? It’s a Place I Know

By Daniel Genis
Published on April 4, 2020

[image: image21.png]Downstate Correctional Facility is something
like the sorting hat in Hogwas. Few do their
full time there._Instead. they are evaluated
over a period of several weeks and then
sent on to an appropriate jail. In my
experience, no one except for the internal
worker cadre stays more than two months or
s0. But now that Weinstein's tested positive
for coronaviws. his departure will be
delayed  His quarantine likely is being
served in the segregation unit—the same
place where people go when they stab
another gang member. * * *




Alternative?
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But our prisons are not designed to minimize recidivism

What social “model” do prisons present to the people who live there?
Societies within prisons are:


• brutal societies in which force and intimidation 




= only reliable paths to status and success. 

    • societies where respect for others, basic human

 decency are neither expected nor valued


• societies where the main sources of personal

 security are coalitions based on hate



and bloody confrontations


• examples of the kinds human conditions that



our nation has fought wars and spent



 millions of lives to eliminate. 


• economically, a parasitic set-up

It’s no wonder that our prisons are training grounds for crime, structured to bring out and reinforce the worst personal characteristics that human nature is capable of.

We must obviously protect ourselves from dangerous people, but we do not have to torment them 

But why not torment them? What’s wrong with that?

   “..a type of vermin…entitled to no respect? (Posner)
Guiding Principles:

   Basic Moral Equality

   We don’t write our own scripts

   We’re all responsible for our own acts
(“answerable,” “accountable”)
How do we justify this huge project




of state-inflicted human suffering?

What does Greenawalt say are the two “dominant approaches” to justifying punishment? 
Two dominant approaches:


• Retribution
• Punishment is justified simply 

    because the offender deserves it


• Utilitarian (prevention)

• Punishment is justified 

because it prevents crime




• deterrence (general and special)




• incapacitation 

• reform 

Usual Rationales for Punishment:
Retribution

Deterrence

Incapacitation

Rehabilitation and Reform

Utilitarian Justification (per Jeremy Bentham)
Bentham’s thesis: “All punishment is in itself evil”

       … therefore, punishment is unjust unless it 

                                    prevents an even greater evil. 

Bentham was primarily focused on deterrence

    Underlying psychology of Bentham’s theory:

     Basically, people commit crimes for the same reason that
     anybody does anything.

People commit crimes when, for whatever reason, they associate doing the criminal act with an expected positive affective experience for themselves (usually as a result of a mistake).

“Positive affective experience” =

   .. anything that will induce a person to do work  

(“Negative affective experience” =

   .. anything that will induce a person to attempt avoidance) 

Positive and negative effective experiences
 → what Bentham called “pleasure” and “pain”


… as instruments to control people’s behavior 

• dopamine/serotonin
• allostasis/allostatic load
• Utilitarian (types)



• deterrence (general and special)


• incapacitation

• reform

Does Deterrence work?
The deterrence rationale for P-ment seems “obvious”

   But…


Little evidence that increased sentences 

 
→ more deterrence


Little evidence that prison deters 

  better than non-custodial

Substl evidence that increased police visibility → 

          more deterrence

Remember, what “deters” crime is:

     • not the actual severity of the punishment, 
     • but how severe the perpetrator thinks it will be

Result: a lot of wasted resources on ineffective P-ment
Deterrence/Rehabilitation:
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Woman arrested 396 times tells parole board she can
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Is Shermain Miles a changsd woman?

She has been arrested 396 fimes in Chicago since 1978, but she told the llinois Prisoner Review Board on
Tuesdaythat she deserves another shot at freedor, the Chicago Sun-Times reports.

Miles, 51, said she found Gad in prison and is now a role model far young inmates. "l don‘twant to be a big
monster,” she said.

But she also admitted she refused to take medication for mental health issues in prison. And "her compliant
tone instantly changed," the story says, when she was asked about a recent arrest. Miles was accused of
chasing an alderman through Chicago's Uptown neighbiorhood last summer. She ended up in prison for a
possibls parole violation in a previous robbery case.

Hiles explained the alderman incident by saying,"He lied on me and said | pushed him."

Prisoner Review Board thairman Adam Monreal told Miles atthe hearing that he planned to inguire about
her eligibiliy for a program of intenss supervision, possibly in a comrmunity seting, under the supemvision of
a spesialized mental health court "ifwe can provide her with the opporiunity to gst back on the right rack:
e told the newspaper, "then that's what we're here for.”

A day later, prosecutors in Cook County, Il revealed in a court hearing that Miles was in the mental health
program lastyear and flunked out, the Chicago Sun-Times reports in a separate story. Assistant State's
Atiomey Kevin Sobczyk told a judge presiding in the alderman assault case that Miles shouldntgeta
second chance inthe prograrm.

Updated on April 25 to inciuce new Sun-Times coverage.




http://www.abajournal.com/news/article/woman_arrested_396_times_tells_parole_board_she_can_change/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email
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[image: image27.png]Existing evidence does not support any significant public safety benefic of the
practice of increasing the severity of sentences by imposing longer prison terms. In
fact, research findings imply that increasingly lengehy prison terms are
counterproductive. Overall, the evidence indicates that the deterrent effect of
lengthy prison sentences would not be substantially diminished if punishments were
teduced from their current levels. Thus, policies such as California’s Three Strikes
law or mandatory minimums that increase imprisonment not only burden state
budgets, but also fail to enhance public safety. As a result, such policies are not
justifiable based on their ability to deter.

Based upon the existing evidence, both crime and imprisonment can be
simultaneously reduced if policy-makers reconsider their overreliance on severity-
based policies such as long prison sentences. Instead, an evidence-based approach
would entail increasing the certainty of punishment by improving the likelihood tha
criminal behavior would be detected. Such an approach would also free up resources
devoted o incarceration and allow for increased initiatives of prevention and

treatment.




Incapacitation:


( Has obvious utilitarian value 

   in preventing future criminality

But…


 ( Requires prediction of future dangerousness







(risk assessment: 

clinical vs. actuarial) 

Reform and Rehabilitation—

One of problems:

People who harm other people (in situations where others would not) very frequently turn out to be psychopaths, which means “low empathy”

It’s not clear that it’s possible to increase a person’s empathy (needed to get rid of “wrong instincts”),

though it seems to be something that happens with age.

* * * * * * 

How should we count the disutility of mistakes?
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Glenn Ford has been saying for 30 years that he is innocent n the 1983 slaying of a jeweler and watch
repairman for whorn he did yard work.

And now, the state of Lauisiana says in a motion to vacate (PDF) his conviction and sentence, that it has
the evidence to back his claims.

I late 2013, credible evidence came to the attention ofthe undersigned to supporting [sic a finding that
Glenn Ford was neither present at, nor a participant in, e robbiery and murder of sadare Rozeman,
prosecutors wrote in the Thursday filing. Itwas provided by the Shreveport Times.

Ajudge has granted the motion in the Caddo Parish cass, and Ford is expected to be released at some
point Tuesday, according to the Associated Press. Afler 30 years at the Louisiana State Penitentiary at
Angola, he is one ofthe longest-serving inmatss on death row sver o win exoneration

Ford, a black man convicted by an all-white jury in 1984 despite  lack of eyewitness and forensic evidence,
was dsfended by civil lawyers who had never tisd a jury case, according to the Atlantic, the Los Angeles
Times (sub. req) and the New Orleans Times.Picayune

Experts for the prosscution testified against Ford without solid bases for their findings, and Ford's defense
lawyers, undsr the mistaken impression that they themselves would have to pay for the costs of expert
witnesses, did not present any compating testimony, news reports now say.

Meanwhile, prosecutors withheld evidence that could have helped Ford's defense, and appellate courts
Upheld his conviction despite what judges recognized as a roubling lack of evidsnce.

Ford was represented by the Capital Post Conviction Project of Louisiana in his successful effortto win his
release.

‘The actual kiler of Rozeman has never been convicted, and it remains to be seen whether a new
prosecution will be pursued against a new suspect or suspects

AShreveport Times article from last year provides additional dstails aboutthe case.




http://www.abajournal.com/news/article/death-row_inmate_released_after_30_years_evidence_shows_he_was_elsewhere_at/?utm_source=maestro&utm_medium=email&utm_campaign=weekly_email

Two basic approaches (redux):


• Retribution


( Punishment is justified simply because 

the offender deserves it.

• Utilitarian (prevention)



• deterrence 



• reform 



• incapacitation
The Retributive Urge

[image: image29.png]Upset by Bristol's 'Dancing’ luck,
man shoots TV

Ree Hines writes: Viewers
shocked and frustrated by Bristcl
Palin's inexplicable dance floor
success (and there are plenty of you
out there) have nothing on one
disgruntled “Dancing With the
Stars” fan.

Steven N. Cowan of Town of
Vermont, Wis., was seemingly
unable to confine his ballroom rage
to the usual online comment or
water cocler rant and instead, chose
to shoot his television for daring to
air the offending footage of Palin at
all.

.

According to documents posted to ‘Steven Cawan, 67, blasted his television set with a shotgun after
The Smoking Gun, Cowan’s ‘watching Bristol Palin's "Dancing with the Stars” routine Monday night.
gun-toting drama began during

Monday night’s semifinals performance show. Yes, that means the man is said to
have shot the set before Palin went on to beat out Brandy for a spot in the finals. Good

thing he was in police custody by then.

“(Cowan’s wife) Janice reported that she was on the couch in the living room, watching




http://theclicker.todayshow.com/_news/2010/11/17/5481780-upset-by-bristols-dancing-luck-man-shoots-tv
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The urge to heap suffering on others: 
   A natural human appetite 

that shouldn’t be underestimated.

An indisputable fact:

• Punishment can be very satisfying

• People can be deeply outraged and resentful

if denied the satisfaction of seeing bad things

      happen to people they don’t like 
Retribution Justification (Moore and others)
   Thesis: Punishment is a good thing in itself    

       • It gives people the suffering they deserve

       • Is an expression of healthy hate (Stephen)
  
• Rectifies an unfair advantage

 



         (like a “yard penalty” in football) (Morris)


• Asserts moral truth in the face of its denial

                                                                          (Murphy)

Other “retributive” goals:

• Legitimization of the legal system

• Displacement of extralegal reactions

• Social Solidarity

• Equality

• Expressive function of law 

          (making statements of “right” and “wrong”)

We must obviously protect ourselves from dangerous people, but we do not have to torment them 

But why not torment them? What’s wrong with that?

“..a type of vermin…entitled to no respect? (Posner)
There’s no getting around it: There is clearly a considerable public demand to see criminals tormented. The conclusion seems inescapable: A lot of people derive satisfaction from seeing bad things happen to people they don’t like. 

Go to Dudley & Stephens
Who is likely to get punished?

As I said before:

People commit crimes when, for whatever reason, they associate doing the criminal act with an expected positive affective experience for themselves (usually as a result of a mistake).
In other words, people commit crimes for the same reason that anybody does anything.

Breaking this down a little more:

What any person does at a given moment is the result of:


• Situation 


• Disposition   









(
  •
Most people are constituted in such a way that they would never commit a serious crime, except under very extraordinary circumstances (=  “situation”).

  •
Some, however, constituted in such a way that they are prompted to commit crimes by situations that fall in the “normal range” of human situations.

The difference between them is “disposition.”

Example:
Suppose there’s an open convertible 


in a large parking lot


..with a camera lying on seat.

* * * * * *

Three people walk by and see the camera:


A- Sees the camera as he walks by--



..but it doesn’t even occur to him to take it.


B- Feels an impulse to take the camera 

  




but, on reflection, does not.


C- Has the impulse to take the camera and,



with or without further reflection, takes it.

The difference between these three is disposition

“It is our choices, Harry, that show what we truly are.” 

Albus Dumbledore in J.K. Rowling, Harry Potter and the Chamber of Secrets

Anti-social personality disorder 


• inability to handle work, or hold job


• tends to squander money

• inept at forming relationships

• reckless behavior to self & others (doesn't “appreciate” risks)

• little consciousness of harms to others (or self)

• too undisciplined to plan for future

• uses harmful substances

• truant (or work absentee)


• brawler -- gets into frequent fights


..uncalibrated (violent) responses to affronts


• undisciplined sleeper

• petty theft w/o thought, even from family, friends


• casually vandalizes (car antennas...)

• little concept of truth, or why he’d ever want to tell it

• lets environment prompt actions

Three recurrent “criminal personalities” (from K&S 982)

1. Rejects social standards only in respect of 


    one kind of behavior (alcohol, deviant sex)


2. Rejects social standards generally, (“enemy of 


    society,” but capable of being loyal and


    stable member of group (gang)


3. diffuse and chronic incapacity for ordered living 

           of any kind.
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* * * * * *

Where does disposition come from?

Disposition is not chosen 

               (i.e., it’s not a product of personal choice)

Rather, it’s a product of:

    • upbringing (parental "training")

    • childhood experience

    • social environment

    • peer expectations

    • other pure happenstance

    • temperament and other genetic factors

    • voluntary action?

Can disposition be changed??
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Propranolol?

Disproportionality

[image: image33.png]Distraught former cop Pileggi gets 3 to 9 years




January 18, 2012
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Pileggi killed his friend with his off-duty weapon, a 9mm Glock 26, in Everett's driveway on Albert Place in New Rochelle during a visit. The bullet struck Everett's throat as he stood outside the car.Pileggi tried to save Everett while two friends who were in the car left the scene.

Pileggi, an officer for six years, resigned from the police department days after the shooting. He testified that he accidentally shot Everett while trying to take his gun apart to show him a laser device. He said he thought the gun was empty because he took out the clip, slid the top of the gun to empty the remaining bullets and inspected it to make sure it was safe. 

But prosecutors argued that Pileggi ignored his training as a police officer when he pulled the trigger inside a car with three people in close range. He said Pileggi should have left the gun under the seat of his car rather than start "playing" with it.

[image: image35.png]Louisiana juveniles got longer sentences
after unexpected LSU football losses, study
finds

DEBRA CASSENS WEISS

Juvenile judges in Louisiana imposed
longer sentences in the week after an
unexpected football Ioss by Louisiana
State University, according to a warking
paper by two Louisiana State University
econamics professars

The average length of dispositions—which
included probation and custody—was 513
days for the Juveniles studied. But that
average increased by abaut 35 days after
an unexpected loss, accarding to the
researchers, Ozkan Eren and Naci Macan

When LSU was ranked in the tap 10 befare the game, an unexpected Iss
had a bigger impact—the disposition was 63 days langer an average,
accarding to the stucy (sub. req )

The increased disposition was even higher—74 days longer—when the
judge attended LSU as an undergraduate, leading the researchers ta
canclude that the results are driven by those judges wha received
undergraduate degrees from LSU

Black Juvenile defendants bore the brunt of the lengthier dispositions. An upset 10ss led to 2 46-
day increase in disposition length for biack defendants, but only an eight-cay increase for white
defendants. There was no difference in sentences for black and white defendants, however, when
there wasn't an unexpected I0ss

The researchers deemed a 1055 to be Unexpected if the team Iost, despite a prediction by Las
Vegas bookmakers that it would win by faur o more points

The study Inoked at juvenile court decisions from 1396 to 2012 in cases where the youth was
found delinquent after a first offense. (Cases of first-degree murder and aggravated rape were
excluded). More than 8,200 cases were decided n that period by 207 judges

Mocan tells the ABA Journal he and his colleague conducted the study because of an interest in




Misuse of criminal justice process:
[image: image36.png]Busted Over $80 Worth of Pot, College Student Turns Informant, Then
Turns Up Dead

This is the way everybody does it, says the local police chief.

Jacob Sullum | Feb. 2, 2015 12:08 pm
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Last week North Dakota's Bureau of Criminal
Investigation (BCI) released a report that finds no
wrongdoing in the way an anti-drug task force handied a
young confidential informant who turned up dead last
June. Andrew Sadek, a 20-year-old student at North
Dakota State College of Science in Wahpeton, agreed
to work as an informant for the Southeast Multi-County
Agency Drug Task Force (SEMCA) after he was
arrested for selling pot on campus in 2013. His death
calls to mind similar cases in which young drug
offenders facing draconian penalties were forced into
dangerous undercover work, including Rachel Hoffman,
a Florida college student who was murdered in 2008 after agreeing to arrange the
purchase of MDMA, cocaine, and a gun for $10,000.

‘Sadek himself was entrapped by a C.I. who bought marjjuana from him on two occasions.
Although the total value of the sales was just $80, Sadek faced up to 20 years in prison
because the sales occurred in a "school zone " He agreed to do to others what had been
done to him, buying marijuana at SEMCA's direction from two dealers at his school on
three occasions from November 2013 to January 2014. Each time Sadek bought an eighth
of an ounce for $60. According to the BCI report, he had to buy from two more dealers "to
fulfl his obligation in resolving the charges he had been facing.” But at that point Sadek
stopped communicating with his handler at SEMCA. which therefore charged him with two
felonies and a misdemeanor on May 9.

That was a week after Sadek was reported missing. On June 27 his body was found in the
Red River near Breckenridge, Minnesota, with a gunshot wound to the head. His mother,
Tammy Sadek. requested the investigation that led to the BCI report, which was the work




http://reason.com/blog/2015/02/02/busted-over-60-worth-of-pot-college-stud

Constitutionally Excessive = 


● No measurable contribution to acceptable goals of punishment (utilitarian)


● grossly out of proportion to the severity of the crime  (retributive)

Interview with Sen. Charles Grassley, 

Chairman, Senate Judiciary Committee

Re: criminal justice reform bill

NPR, All Things Considered, January 28, 2016

Q: [W]hy not repeal minimum sentences outright?

GRASSLEY: Well, first of all, as a practical matter, you'd never get a bill brought up. There's still a feeling of great law enforcement value in mandatory minimums because when you have mandatory minimums, then there's plea-bargaining, and when you get plea-bargaining, you can sometimes get a lot of information about a lot of people higher up the criminal chain.

http://www.npr.org/2016/01/28/464744432/sen-grassley-lawmakers-must-compromise-on-criminal-justice-reform

Overcriminalization:
What’s the justification for laws punishing:

 • fornication

 • prostitution (voluntary)

 • revealing reproductive organs 

 • breast feeding 

 • motorcycling without a helmet

 • selling vibrators

 • incest (adult, with birth control)

 • polygamy

 • adultery

 • pedophilia (post-puberty)

 • BDSM (consensual)

 • serving alcohol to one’s own children

 • being mean to others (cyberbullying)

 • “hate” speech

 • bestiality

 • beating/abusing domestic animals

 • destroying private env'tl resources (e.g., wetlands)

 • maternal fetal abuse

 • unmarried cohabitation (e.g., via zoning)

 • spanking children
• psychotropic drugs (e.g., marijuana, narcotics)
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Florida couple guilty of having sex on beach;
man looking at up to 15 years in prison

POSTED

IAY 04,2015 03:10 PM

BY MARTHA NEIL

‘Bradenton Beach, Florida.
Image from Shutterstock.

Ajury took only about 15 minutes Monday to find a Florida
couple guilty of having sex on Bradenton Beach last year, and
a prosecutor on the case says the state will now seek time
behind bars for both Jose Caballero, 40, and Elissa Alvarez,
20 Jurors saw video of the daylight encounter that witnesses.
testified was seen by a 3-year-old girl

Because Caballero served time for cocaine trafficking less
than three years before committing this elony, he is looking at
2 15-year prison term, assistant state attorney Anthony
Dafonseca said. He said less Jail time is needed for Alvarez,
Who has no prior record, the Bradenton Herald reports.

Though Dafonseca hinted that there would be discussions with
the judge about whether 15 years would be appropriate, the.
Herald said, Ronald Kurpiers told the newspaper the judge.
would have no discretion. “That's what he'll get,” Kurpiers said

Both Caballero and Alvarez wil also have to register as sex
offenders after the lewd and lascivious exhibition convictions,

Bay 9 News reports.

g4 “We gave them a reasonable offer, what we felt was reasonable, and they
decided it wasn't something they wanted to accept responsibilty for.”
wTweet|[31]  Dafonseca said. “Despite the video, despite all the witnesses.”
Also see:

Jonathan Turley: *Florida Couple Facing 15 Years in Jail For Tryst On Beach”

Last updated May 7 to include additional information from the Bradenton Herald.




http://www.abajournal.com/news/article/final_version_florida_couple/?utm_medium=email&utm_campaign=weekly_email&utm_source=maestro&job_id=150506BD
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“Nicaj will also have to register as a sex offender after the completion of his sentence…”
[image: image39.png]Man Accused Of Drinking Boys'
Urine Arrested In Dublin
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DUBLIN, Ohio — Police charged a northwest
Calurmbus man with criminal mischief for allegedly
planning to collect young bays' urine and drink it A

Alan Patton was recently spotted in restrooms at
Sports Ohio twa weeks ago, 10TV's Glenn McEntyre
reported

Accarding to a police report abtained by 10TV News, Patton, 56, the female employee recognized him
a3 the same man she saw the previaus week "putting Saran Wrap on toilets and cups in urinals *

The employee called police and found Patton walking oLt of a restroom stall with a black duffle bag,
McEntyre reparted

Pattan told investigators that he was not hurting anyone and that he suffers from an iliness.

Police said that Patton did nat have cantact with any boys during the incident but was at the complex at
least twice over the past couple weeks

Patton, a registered sex offender, posted bond and faces the misdemeanor charge, 10TV's Andy
Hirsch reported

In 1994, Pattn pleaded guity to a charge of grass sexual impasition against an 8-year-old boy. He
served four years in prison and was labeled a sex offender

Then, in 2006, Pattan was caught at a Gahanna movie theater and was accused of watching litle boys
urinate. Palice said that Pattan admitted to collecting hoys' urine and even paid them for it. Patton was
charged with voyeurism, McEntyre reported.




http://www.10tv.com/live/content/local/stories/2008/06/29/sex_offender.html

http://www.10tv.com/live/content/local/stories/2010/12/23/story-delaware-alan-patton-bond-hearing.html?sid=102
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Bill to prompt more prosecution
of teen sexting advances

Bill restes new misdemesnors for when juvenies share naked pictures

Senator says teens collecting nude images “like baseball cards”
Teen sexters would be spared lfetime registry as sex offenders

BYDIONLEFLER
dletiergmitisessie com

TOPEKA — A bill sssking to limit widsepresd sexcing by tasnsgers sdvanced in the sxste
Sensse Manday.

The intent of the bill i to ganarate more prosscusions of teans for sharing naked pictures of
ssch othar by reducing the penshy for doing it

Senste Bill 391 would creste 3 new misdsmesnor crims if 8 person undsr the sge of 19
shares nuds or semivnud photos of & minor who is betwsan 12 and 16 yascs old.

A minor wha sends such & photo of him- or hareslf t> somesns slzs woulds 't violsts ths lav.

But peopls undsr sga 19 who racsive the massags would have to immadissely dalate it from
Sheic phona or other slsctronic dsvics, or face porentisl prasscuian.

Sen. Molly Baumgardner, R-Louisbur, ssid the bill i designad to “sddrass tha behaviar of
B

owasns and tesns that ars 2 Lst-cantury di

With emariphonss snd sablats now in widssprasd use by taens, sexting has bscoma &
commen practie, and soma juvenias are “collscring nude images like bazsball cards,”
Baumgardner ssid.

She ssid saing i the “most undsrprasscuted juvenile crime in the nssion.”
She ssid prosscutors e raluctant o bring sexting charges sgainst teans becauss the only

Laws thay can snforce now are serious falonies raquiring lifscims ragistrion 3¢ 3 ex.
offander.

Baumgardner said SB 391 would sstablish punishments that fit the crimes, misdsmeanors
that would only sscalate to felony lavels on repeat offanses.

Sensse Bill 391 would not raducs any erime lavels or panaliss for paopls oldar than sga 19
possassing and/or trading nude photos of juveniles. That would remain a felony offense
subject 2 sex-offandsr ragisticion.
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Maryland’s top court upholds child pornography charge against teen who texted friends a video of herself

A novel court case in Maryland raises legal questions about teen sexting.
By Ann E. Marimow
August 28, 2019

Maryland’s child pornography laws apply when the child is both the subject and sender of sexually explicit material, the state’s highest court ruled Wednesday, in a case testing how to treat teenagers who voluntarily self-produce and share their own images.

The case before the Maryland Court of Appeals began with a teenage girl who texted friends a one-minute graphic video of herself, and it comes as law enforcement officials, judges and legislators throughout the country are struggling with how to reconcile laws crafted before the era of cellphone videos with evolving technology and teen behavior.

The question for the court, as Judge Joseph M. Getty wrote for the majority: “Can a minor legally engaged in consensual sexual activity be his or her own pornographer through the act of sexting?”

The high court’s 6-to-1 ruling upholds an earlier decision from the state’s Court of Special Appeals — which is one step below the top court — in finding that state lawmakers did not include exceptions in the law for consensual sex or for self-produced child pornography.

(fell story in /SLIDE-old

�http://www.correctionalassociation.org/publications/download/wipp/factsheets/Wome_in_Prison_Fact_Sheet_2009_FINAL.pdf








_1358153710.bin

_1517731370.bin

