Reading # 10

Concurrent Conflicts of Interest

Model Rule 1.7:

1. What is meant by a concurrent “conflict” of interest?  See MR 1.7(a)

2. What are some of the “unhappy possibilities” that can flow to a lawyer with a conflict of interest? (p. 131)

3. Robert Hebner represents a nursing home. (He’s the lawyer assigned by its liability insurer.) Linda and Greg Everson, on their way to the islands for a February vacation, dropped off Mrs. Everson’s elderly father, Donald Glee, at the nursing facility run by Hebner’s client. They didn’t notify the nursing home staff of Mr. Glee’s eating disorder: He had a habit of stuffing more food in his mouth than he could handle and then he choked on it, sometimes violently. Hebner thinks they were worried that the nursing home might not accept Glee as a patient if they knew of his condition. During his very first meal at the nursing home, Glee choked on a chunk of food and lost consciousness. He sustained serious brain damage in the process. Now, the Everson’s have retained Lena James to sue the nursing home on Glee’s behalf. In turn, Hebner brought a third party action against the Eversons for failing to inform the nursing home about Glee’s condition. Can James represent both the father and the Everson’s (do you see a conflict of interest here)? Would this dual representation be any business of Hebner’s, as lawyer for the other party?

4. Does Model Rule 1.7 (b)) ever allow a lawyer to take on a client whose interests are “adverse” to the interests of another current client? Under what conditions?

5. Look at each of the hypo cases in ¶ “First” on p. 131 in light of the exceptions that allow conflicting representation in Model Rule1.7. Would the rule permit a lawyer to take on the conflicting representations in any of these cases?

6. Suppose a lawyer wants to represent a new client whose interests are “adverse” to those of an existing client in a matter that is entirely different from and wholly unrelated to the matters in which the lawyer represents an existing client? Suppose, for example, Mason does mortgage foreclosures, and nothing else, for the First National Bank (and has several foreclosures currently pending). 

• Would Model Rule 1.7 allow her to represent Morton, a depositor who wants to sue the bank for wrongful payment of a check? How about if Morton wants to sue the bank on a “slip and fall” that occurred in the bank’s lobby? 

• Would MR 1.7(b) allow her to represent a general contractor who wants her to negotiate a complex contract to build a new branch for the bank? A general contractor who wants to negotiate a line of credit for his business? 

4. Look at Model Rule 1.7(a)(2). What kind of fiduciary problem does it seem to be contemplating?

A. CLIENT-LAWYER CONFLICTS

1. Business Interests (see Model Rule 1.8(a))

1. Is it ethical for lawyers to enter into business transactions with their own clients? Is a lawyer ever allowed to acquire an ownership or pecuniary interest that is adverse to his own client? What are the three conditions that must be met (See MR 1.8(a))

Lawyer, Realtor.  Any Problem? (134)
1. Does a real estate broker have any personal interest in seeing a deal go through? 

2. If there’s anything in the deal that might cause a lawyer to warn the seller (shaky financing, etc.), would the lawyer’s role as broker have any likely effect on her legal advice—or even on her ability to “see” the problem?

Matter of Neville (p. 135)

1. Was lawyer Neville acting as attorney for Bly in this particular transaction? If not, why did the rules about “dealing with clients” apply at all? 

2. Why wasn’t it adequate “full disclosure” for Neville to tell Bly that he was not acting as Bly’s lawyer and that Bly should get independent counsel? 

3. What is the lawyer required to say to the client in order to make the required full disclosure? 

4. Why wasn’t it a full defense for Neville that Bly himself had decided all the terms of the deal, and lawyer Neville merely “acquiesced”? 

5. Suppose that attorney Timmins has represented Meskell, a successful land developer, for many years. When one of Meskell’s limited partnerships was having some cash-flow problems, Timmins decided to invest in it. Because of the cash-flow problems, however, Timmins asked Meskell to provide a security interest in certain other property that Meskell owned. Any problem? See MR 1.8(b).

2. Media Rights (see Model Rule 1.8(d); p. 140)
1. While representing Berens in a highly publicized murder trial, Phelps was approached by a movie studio and asked if he would contract to serve as a consultant for a proposed film based on Berens’ case. Can Phelps go ahead and sign the contract immediately? Later? See Model Rule 1.8(d).

2. What is the conflict of interest if Phelps acquires media rights while the case is still in progress?

2. Thought question: When a lawyer acquires media rights to a client’s story, why should it be so important whether the rights are acquired after as opposed to before the conclusion of the representation?

3. Financial Assistance to client (see Model Rule 1.8(e); p. 142)
1. Phelps represents Delgado on a contingent fee basis in a personal injury action. Delgado was working on a construction job when he was permanently crippled by a collapsing wall, which had been poorly braced. The defendant’s lawyers are vigorously engaged in various tactics to delay the litigation. Delgado and his family are, meanwhile, in desperate financial straits because he’s unable to go back to work. The defendants have offered $15,000 to settle the case. Phelps estimates however that the “fair value” of the case is anywhere between $750,000 and $2,000,000—if they can just get the case to a jury. But a jury trial is a long way off and Delgado can’t hold out much longer. He’s willing to settle for the $15,000. Is there any problem with Phelps lending Delgado the money he needs to live, so he can stave off the defendants’ dilatory strategy?

2. How can there be a “conflict of interest” when a lawyer provides a desperately needy client with financial assistance in connection with pending or contemplated litigation? 

3. Why the exception for court costs?

4. Fee-Payor Interests (see Model Rule 1.8(f); p. 144)

1. Under Model Rule 1.8(f), what are the three requirements that must be met in order for it to be ethical for a lawyer to accept payment of a fee from somebody other than the actual client?

2. To whom does the lawyer owe allegiance in “Ed’s Daughter was Driving” on p. 196?

5. Related Lawyers, Significant Others and Friends (145) 
1. Look at comment 11 to MR 1.7. Is this comment’s “prohibition” (absent the client’s “informed consent”) warranted by the actual text of new MR 1.7? What particular wording in MR 1.7 warrants such a prohibition?

Gellman v. Hilal (TWEN)

1. Who was Bogaty? Who was Brody? 

2. Would Brody herself have been ethically permitted to represent the plaintiffs in this case (without informed consent, that is)? Why? See Model Rule 1.9 (a).

3. If Brody herself could not represent the plaintiffs in this case, could her law partner (if she had one) be ethically permitted to represent them? Why? See Model Rule 1.10(a)

4. How did the defendants think they might be prejudiced if Bogaty represented the plaintiff?

5. According to the court, did the New York rule, NY MR 1.10(h), prohibit a lawyer from representing people who are suing the former clients of his spouse?

6. How would Bogaty have fared under Comment 11 to MR 1.7? 

7. As far as Model Rule 1.7 is concerned, is there any risk that Bogaty’s representation might be “materially limited” by his personal interest in Brody? Is there a “problem” here that Bogaty might be “limited,” or is the problem something else?

8. Are you more concerned than the court was about the fact that Brody, as Bogaty’s wife, had a real financial “interest” in the outcome of the case? How is this overall situation different from one in which Bogaty’s law partner, rather than his wife, had represented these defendants in a previous case?

Gender, Religion, Race (145)

Karen Horowitz’s Dilemma (145):

1. What two interests is Karen being forced (or expected) to choose between?

2. Which of the two interests do you believe she should choose??

Murder One, Murder Two (p.150)

1. Did the lawyer, Andy Simon, have a conflict here? What was it?

2. So, could Andy Simon ethically represent both defendants?

3. Civil Cases

Fiandaca v. Cunningham (p. 176)

1. Are a District Court’s decisions on motions to disqualify counsel subject to close review and scrutiny on appeal? 

2. On what basis did the state claim that NHLA should be disqualified in this case? (244)

3. Why did it matter that the two clients had conflicting interests on the issue of the State School proposal? It wasn’t likely to be a viable option anyway. 

4. Note the timing of things here: When did the state move to disqualify? When did the state offer the State School as part of settlement? 

5. How could NHLA’s conflict of interest have any effect on the trial?

6. Should legal services organizations (such as Legal Aid) be treated differently? Can you make a case that purely imputed concurrent conflicts should not be allowed to disqualify lawyers in such organizations?? 

7. By the way, why should the state, the adversary in these cases (in both Fiandaca and Garrity) have standing to object to the conflict of interest and demand disqualification. What business is it of the opponent that the other side’s lawyer might be conflicted? Isn’t it the point of these “motions to disqualify” merely to throw the other side into disarray? 

Acting adversely on an unrelated matter (183) 

We have already looked at the position of Model Rule 1.7, which sets out the disciplinary rules on this question. (See the Mason bank hypo question, supra.) Now we turn to some cases on disqualification, where courts have simply ordered the lawyer to withdraw from representing one of the conflicting clients.

1. “Review” question: If a lawyer wants to act adversely to his or her own client on a completely unrelated matter (for example, to sue his or her own client on behalf of another client), is that generally considered all right—as long as the matters are truly unrelated—or is presumptively not all right?

2. Is it enough to justify the adverse representation the lawyer can show there would be no actual conflict in loyalties or diminution in the vigor the representation, or is it enough that there be an apparent problem? (184T)

3. What did the CBM law firm do that caused its client IBM to become irritated with them? (184M)

4. What did IBM do as a result of its irritation—fire CBM?

5. The CBM firm apparently had absolutely no confidential information about IBM that could have been used against IBM in the antitrust litigation, so what was the problem? 

Confidentiality and Privilege in Multiple Representations (185):

1. Remember that the attorney-client privilege does not ordinarily apply to communications between a lawyer and a client made in the presence of third parties—i.e., it applies only to confidential communications between lawyer and client. Suppose attorney Githrow represents Client-1 and Client-2, who are joint venturers in a business transaction. In connection with the transaction, Client-1 provides Githrow with many items of personal information during meetings where Client-2 is also present. Later, in a lawsuit brought by a third party against Client-1, Githrow is called to the stand (or to give a deposition) and he’s asked to disclose what Client-1 told him. Is the attorney-client privilege inapplicable because Client-2 was present when the relevant attorney-client communications occurred? 

2. Suppose in the preceding hypo that Client-2 himself later sues Client-1. Can Client-1 assert the privilege to prevent their former shared lawyer, Githrow, from answering (or is the attorney-client privilege inapplicable)? 

3. What is meant by the “joint defense privilege”? 

4. Suppose Client-1 and Client-2 were criminal defendants who shared the same attorney—Githrow. Suppose Client-1 wanted to pass along some information to Githrow, but did not want the information shared with Client-2. Which two ethical duties is Githrow “trapped” between? 

5. Suppose again that Githrow represents Client-1 and Client-2. What if Client-2 wants to waive the privilege as to certain information he’s given Githrow in confidence, but Client-1 does not want the privilege waived as to that information? When there is a shared privilege in multiple representation, can one of the clients waive the privilege unilaterally—against the wishes of the other? 

6. Suppose Githrow had another client, Client-3, in matters entirely unrelated to Client-1’s case. This other client tells Githrow confidentially that he plans to sue Client-2 using a different attorney. Does Githrow have an obligation to pass this information along to Client-2? Is he even allowed to pass the information along to Client-2? 

“Will you represent us both?” (175):

1. Do Miguel Nunez and William Joseph have a conflict of interest? How would you describe it?

“They’re on the Same Page “ (175):

Positional conflicts
1. Do you see any conflict of interest if a law firm propose to argue simultaneously for two different interpretations of the Takings Clause for two different clients, say, a land developer and an environmental group that opposes certain land developments? 

2. Does anything in the Model rule prohibit a lawyer from taking inconsistent legal positions in different cases on behalf of different clients?

Simpson v. James (p. 190)

1. What four elements are required to recover in a malpractice action? 

2. On what ground did defendant argue that they had no duty of care to plaintiffs?

3. What did the court make of this alleged ground? Why?

4. Could liability be premised solely on the fact that the defendant attorney represented both the buyer and the seller in a transaction?

5. Were there things that could have been done to give the seller additional protections in this case, but with the parties’ shared attorneys (Oliver & James) did not do? 

6. Wouldn’t the malpractice in this case have existed (or not) irrespective of the conflict of interests? How was the conflict of interests itself a cause for action?? 

C. THE ADVOCATE-WITNESS RULE (p. 276) and Model Rule 3.7

1. According to the Model Rules, under what circumstances should a lawyer decline to act as an advocate in a case in order to avoid an advocate-as-witness conflict? 

2. Do you see the “conflict” problem when an advocate in a case is called as a witness?? What is a person’s duty as a witness? What is a lawyer’s duty to the client?

3. If a lawyer is disqualified from representing a client under the witness-advocate rule, can another lawyer from her firm take over? 

4. Other than the conflict-of-interest problem mentioned above, what other problems are said to lie behind the witness-advocate rule? 

. 

{End of Reading # 10}
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