Reading # 4


Basics of the Professional Relationship: Loyalty 
Loyalty and diligence (p. 55)

Model Rule 1.3 (Diligence) & NY MR 1.3

1. Wilma Ness has been assigned by her firm to take the lead in representing Kevin Molster, who has been charged with breaking into a house in a residential neighborhood. Molster was arrested a short distance from the house in question after the homeowner, an ex-Marine, reported to police that he had just warded off an intruder at gun point. Shortly after being taken into custody, Molster confessed to burglary. It’s probable, however, that the confession can be suppressed because it was obtained before giving him the proper Miranda warnings. Without the confession, the state’s case is weak and the charges will probably have to be dropped. In confidential consultations with Wilma, Molster claimed he’s responsible for a series of rapes in the same neighborhood, all of which occurred during break-ins similar to the one he’s now charged with. Should Wilma Ness make a motion to suppress the confession? Would you? See MR 1.3 cmt 1.

2. Compare the standard of lawyer exertion called for by Model Rule 1.3, with that required under Model Code Canon 7. Which standard seems to call for the greater level of effort. Rule 1.3 or Canon 7? 

3. What is the meaning of the “reasonable diligence” standard of the Model Rules, according to the comments?

4. According to NY MR 1.1(c)(1), what are the two limitations imposed on the assistance that a lawyer may provide to a client?

Model Rule 1.2(d) (assisting criminal or fraudulent conduct)
1. Grissett is a leader of a white supremacist group, which wants to march with its banners through a racially mixed neighborhood next 4th of July. Under a local city ordinance his group cannot march without a permit, but, when he applied for one, he was told that (1) only one permit per year is issued for the 4th of July, and (2) it has already been issued, for each of the next 15 years, to the local veteran’s organization. Grissett comes to Clara Burton and asks exactly what the penalties are for marching without a permit. If the penalties aren’t too severe, he says, he may do the march even without a permit, adding that he thinks the permit law is “unconstitutional.” Should Burton tell him the penalties? Also, Grissett wants to know “just out of curiosity” what the penalties would be for slashing the tires on the cars and floats that the veterans plan to use in their parade—“just in case we’re falsely accused.” Is it ethical for Burton to answer his questions? See cmts. 10 & 12. See also Rule 1.16(b)

2. Jesse represents a small appliance repair shop. In its business it occasionally uses various caustic fluids and solvents to clean grime from motors and other parts of the appliances they repair. Evans, the shop owner, has discovered that some of his employees have been illegally disposing some of the used solvents and fluids in a small dirt yard behind the shop. If the local environmental agency (DEP) requires a clean-up it would cost many, many thousands of dollars. But leaving the contaminants in place without reporting them is a considered a crime. However, they probably won’t be discovered if nobody says anything. Evans asks Jesse what penalties he might incur for not reporting the contamination, under what circumstances the DEP can enter and inspect the soil behind his shop, and what kinds of events might trigger such an inspection. Can Jesse explain the applicable law and regulations to Evans? See Rule 1.2, cmt 9.

3. Kevin Kildare represents Anton Meyers, who runs an illegal gambling machine operation. He places video poker machines in bars around the city with the understanding that bartenders (who are complicit in the operation) will make illegal payouts to successful players on the machines. This operation violates federal law. Federal investigators have obtained the cooperation of a state alcoholic beverages control agent, Smith, in gathering evidence against Meyers. As a state liquor agent Smith is, in the course of his duties, in a good position to observe the locations of Meyers’ machines and how they are used. Recently, the state police conducted a raid on a bar that had some of Meyers’ machines. A few days later, Smith suggested to Meyers that he could avoid further raids if he’d pay Smith a bribe. Before doing anything, Meyers consulted his lawyer, Kildare, who suspected a “sting.” He advised Meyers to refuse to pay the bribe. Also, Kildare reported the bribe solicitation to the head of the state liquor authority and got an injunction in state court forbidding Smith from any further participation in investigations of Meyers, arguing that he was “corrupt.” Any problem with Kildare’s course of action?

4. Tyler is representing Excelsior, a small corporation that’s selling some of its stock to a group of private investors. Excelsior supplied the investors with accounting statements showing that a major part of its business consists of a single large contract to sell cleaning supplies to Ace Office Cleaners, Inc. This morning, Excelsior’s CEO told Tyler confidentially that Ace is about to file for bankruptcy and may soon be out of business. This will be a bad blow to Excelsior, making its financial situation much worse than it appears from the statements relied on by the investors. However, the CEO says, they’re now more desperate than ever to get the money from the stock sale, and he’s “sure” they’ll pull through if Excelsior can just get some cash right away. The closing (exchange of the stock for money) is later today. Tyler must deliver an opinion letter to the investors. His draft letter says nothing false,but it does not mention the Ace bankruptcy. 

Also, the client will deliver a document, previously drafted by Tyler, that there’s been “no substantial change” in Excelsior’s financial condition. In short, Tyler knows that his client is about to obtain money by fraud. What is Tyler’s responsibility here under Model Rule 1.2(d)? See also MR 4.1(b) and MR 1.6.

5. Would MR 1.6 permit Tyler to disclose the client’s fraudulent use of misleading financial statements?

6. Would MR 1.6 obligate Tyler to disclose the client’s fraudulent use of misleading financial statements? How about MR 4.1?

Note: that under the “old” (pre-2003) version of 1.6, there was no fraud/crime exception to the lawyers’ duty of confidentiality. But doesn’t the new version, in combination with 4.1, practically compel lawyers to spill the beans whenever the client is up to something that’s fraudulent or criminal?? 
Noisy Withdrawals (346-48)

1. What is a noisy withdrawal?

2. On what rationale do the Model Rules allow this apparent breach of strict confidentiality?

Model Rule 1.2(b)
Are lawyers morally accountable for their clients? (247):

1. What does Model Rule 1.2(b) forbid? Who is forbidden to do it?

2. Clara Burton, whom we met earlier, has great personal reservations about representing Grissett’s white supremacist group. However, the group has been denied a marching permit and cannot afford a lawyer, and Grissett asks Burton to represent them pro bono to protect his First Amendment rights to present a blatantly racist message. Burton has very strong feelings about First Amendment rights, but she does not want to represent the cause of Grissett’s group. Is it realistically tenable for her to make such a distinction? 

3. American lawyers are not required or expected to represent all comers (as is required in some countries). That being the case, why shouldn’t lawyers be judged by the clients they take?

4. Is this whole issue related to the fact that lawyers claim the right (and duty) to seek advantages for their clients that are not warranted under the law??  What could possibly be wrong with a lawyer merely making sure that a bad guy doesn’t get worse than his just deserts?

6. Is there anybody you would not be willing to represent? Jerry Sandusky?  Bernard Madoff? 

Why not?

++++++++++++++

Model Rule 1.2(a) (allocation of authority)

1. Victor was appointed to act as appellate counsel for Jabor, who had been convicted of mail fraud and money laundering. Victor reviewed the record and found 34 distinct bases for appeal. He wasn’t particularly interested in the case, however, and was not receiving a fee. He wrote a brief that relied on only 5 of these bases. As a disciplinary matter, has Victor violated his duty of diligence to Jabor? See also MR 1.3 cmt. 1
Jones v. Barnes (p. 62):

1. What was the issue here?

2. Is there a constitutional right to an appeal?

3. The court mentions several questions as to which a criminal defendant has “ultimate authority” to make the decision. What are they? 

4. Does the client have the right to insist that any non-frivolous issue must be raised on appeal?

5. Why might it be important to omit presenting some of the potential issues on appeal?

6. What is the basic point made by the dissenters, Brennan and Marshall?

7. Who do you think has the better argument:


• if the goal is to provide the most effective possible representation for the client?


• if the goal is to respect the client’s basic right to be master of his own cause?

Olfe v. Gordon (p. 68)

1. In what connection did the client, Olfe, engage Gordon’s services?

2. What specific instructions did she give Gordon? What did Gordon do?

3. On what three bases can a lawyer be held liable to the client for failing to follow the client’s instructions?

4. Which basis was used here to hold the lawyer liable to Olfe?

5. Suppose a lawyer fails to follow the client’s instructions in the honest belief that the instructions were not in the best interest of the client?

6. What is the doctrine of judgmental immunity? 

“Ms. Niceperson” (60)

1. Forgetting about the need for a court order for a moment, wouldn’t the lawyer here be violating her duty to her client of loyalty and zealous representation if she acceded to the opponent’s request? (See Model Code 7-101(a)(1) and (3). Compare Rule 1.3, cmt. 1)

2. How about reminding the opposing counsel about the need for a court order? Isn’t that the same as not alerting the opponent that he forgot an obvious defense?

3. What would you do? Would you reveal the problem to the adversary—is your duty of loyalty purely to your client? Or is it also to your personal moral accountability? To justice?
“Lesser Included Offenses” (61)

1.Is the decision here about means (tactical) or ends? Whose decision is it then under MR 1.2(a)?

2.Who’s the boss under the law of agency, lawyer or client (agent or principal)?

“I Don’t Plea Bargain” (62)

1. What ethical issue is posed by the lawyer’s policy against plea bargaining?

“I’d rather die”  (66):

1. Does Voss’ lawyer have a duty or, even, a right to respect his choice?

“Accept the offer” (67):

1. What should Chloe’s lawyer do?

Problem: Lambeth, as attorney, sues the state in Federal court asking for an injunction against a state funding policy that discriminates against girls (as compared with boys) in high school inter-scholastic athletic leagues. Under Federal law, Lambeth would be entitled to receive his attorney’s fees from the state (defendant) if his clients prevail. On the eve of trial, after Lambeth has invested hundreds of hours of work on the case, the state offers a settlement that gives Lambeth’s clients everything they are demanding, but the settlement offer is on the condition that Lambeth waive his legal fee. Is Lambeth required to accept this offer on behalf of his clients (and sacrifice his fees)?    
Reading # 5

Elements of the Client-Lawyer Relationship: Confidentiality

Model Rule 1.6 (Confidentiality)

1. Victor was having lunch with some lawyer friends of his and, ruing the brief he had to do for Jabor, complained how busy he was, and how Jabor was very demanding. He also mentioned that doing the case was made all the harder by the fact that Jabor’s former “business” associates kept calling and making suggestions of “new evidence” that should be pursued. He also mentioned that, on top of everything, the following week he had to go to Pittsburgh on behalf of another client, Western Golf Co., which was thinking about buying a plant there. Has Victor violated any of his duties of confidentiality? Suppose Victor told these things only to his wife (and to no one else). See MR 1.6. Would your answer be different under NY MR 1.6?

2. Ray Rella represents Sheila Worlin in a matrimonial matter. When he gave her the report of his investigator’s secret surveillance of her husband, she was shocked to see what he’d been up to with a person that she’d thought was one of her best friends. “The next time I see that worthless little tramp,” she exclaimed, “I’m going to slap her good!” Rella believed her and couldn’t seem to persuade her not to do it. Under MR 1.6 is Rella required to reveal this information? Is he even allowed to reveal it? How about under NY NR 1.6?

Privileged and Ethically Protected Information (p. 29)

1. What is the difference between the attorney-client privilege and the ethical obligation of confidentiality?

2. What’s the basic difference in determining whether information is confidential in New York. See NY MR 1.6(a).

3. Lara represented Gerry, who’s accused of an robbery that occurred on December 15. As part of Gerry’s defense, Lara has asserted (in a required notice to the prosecution) that Gerry has an alibi, namely he was in Boston during the entire week in question. Two days later, while Lara was at the jail interviewing Swift (another of her clients), Swift mentioned that he’d seen Gerry, at a party held here in town on the evening of December 15, the same day as the robbery. Swift has since been released from jail and can’t be found. Before he got out, however, he told the prosecutor what he’d told Lara about Gerry. A short time later Lara withdrew from representing Gerry. Now, the prosecutor says he’ll put Lara on the stand to testify what Swift said about Gerry unless Gerry drops the Boston alibi defense. 

a. Is Lara bound by the confidentiality rule to keep the Swift information quiet? 

b. Would the attorney-client privilege prevent her from being forced to testify whether she had reason to doubt Gerry’s alibi defense at the time she first asserted it on his behalf?

“The case of the innocent lifer” (21)

“My client is HIV positive” (22)

1. Who is the client here, Anna or Ken?

2. Is the information about the client’s HIV “information relating to representation”? 

3. Is this information ethically protected? 

4. Should the lawyer counsel the client to get treatment, or tell his lover? Is that really the lawyer’s job? Suppose the client says: “Look, just get me out of this joint. Leave the sermonizing to the Rev’ on Sunday.”

“The Client’s Loaded .45” (309)

In re Ryder (p. 311)

1. What did Ryder do that got him in hot water with the disciplinary authorities?

2. What reason did Ryder give for doing what he did? 

3. Did Ryder know the bills were marked at the time he did what he did? Why was it crucially relevant to his client’s cause that the bills were marked? 

4. What did the court find was Ryder’s “intention” in moving the money and shotgun to his own personal lockbox? 

5. Didn’t Ryder have an ethical obligation to keep the location of the money, disclosed to him by his client, confidential? If he’d turned the money over to the government or the bank, he’d be spilling the beans on his own client, no? 

6. Suppose Ryder wanted to prevent Cook from disposing of the money, but he did not want to take possession of stolen property (which is illegal) or to disclose, in effect, the client’s confidential communications with respect to the money (which would be the result if he turned it over to the government or bank). What could Ryder have done? 

7. What should Ryder have done?

8. What were the two wrong things about Ryder’s taking the sawed-off shotgun? 

9. Does this case mean that a criminal defense attorney must help the government by turning over evidence that will tend to convict the client? (see 407)

10. Bottom line: Do the laws that forbid receiving stolen property and possessing sawed-off shotguns contain exceptions for lawyers who take possession in order to protect the interests of their clients? 

11. Suppose that the client in Ryder had brought the stolen money to Ryder’s office and left it there. What must Ryder do with the money? Can he be compelled to say where he got it?

MR 3.4(a)

Real Evidence and Criminal Law (Destruction of Evidence) (315):

Suppose a client leaves behind an incriminating but not “illegal” item during an office visit with his attorney, for example, a piece of paper with some telephone numbers on it which, the attorney suspects, belong to people involved in drug trafficking? What’s the attorney supposed to do?

 . 

1. Does In re Ryder dispose of this case?

2. Is a failure to turn over the piece of paper with the telephone numbers to “conceal” w/in meaning of 18 U.S.C. §1512? (317)

People v. Meredith (p. 318):

1. Who found the critical physical evidence (wallet), and how did he know to look there? 

2. Did the defense contend that the wallet could not be introduced into evidence? 

3. Did the prosecution contend that any conversations between the defendant Scott and his attorney were, for some reason, not within the protection of the attorney-client privilege? 

4. What, then, was the “narrow point” at issue? 

5. What does the court describe as the two “competing policy considerations”? 

6. Did Scott’s original attorney (Schenk) testify outright that defendant had told him the location of the wallet? What exactly did attorney Schenk testify in this connection? 

7. What does the court say is the “fundamental purpose of the attorney-client privilege”?

8. What did the court conclude about the extent of attorney-client privilege; is it limited to communications between the client and the attorney or does it extend more broadly? 

9. What, then, was the novel question raised by this case (beyond the question of whether the attorney-client privilege applies to attorney observations based on client communications)? 

10. What “exception” to the attorney-client privilege did the court think it necessary to craft in this case? 

11. How did the court and counsel manage to get the evidence as to the wallet’s location admitted in this case without revealing the defendant’s confidential statement (in which he told his attorney where the wallet could be found)? (footnote 8)

12. If a defense attorney or the attorney’s investigator finds physical evidence as a direct result confidential information from the client and does not want to disclose the location of that evidence, what should the defense attorney do? 

MR 1.13 (a) and –(f):

(Representing corporations (361)
1. Who is normally considered to be the “client” of a corporate lawyer—the officers, the directors, the shareholders? Or the entity?

Getting information from employees—a sticky problem (challenges of investigation)

Perez v. Kirk & Carrigan (25):

1. Who was the client that Kirk & Carrigan lawyers thought they were representing when they went to the hospital to visit Perez? 

2. Did the lawyers tell Perez that they were going to be his lawyers too?

3.Other than taking Perez’s sworn statement, what more did Kirk & Carrigan do by way of representing Perez—any acts on his behalf, any fees, any contact?

4. What did Kirk & Carrigan do with the sworn statement they obtained from Perez? How was it then used after that?

5. On what ground did Kirk & Carrigan defend their actions in turning over the sworn statement?

6. On what basis did the court find that Kirk & Carrigan had a fiduciary duty to Perez?

7. On what ground did Kirk & Carrigan contend that the attorney-client privilege did not, in any case, apply to Perez’ sworn statement? 

8. Why didn’t it matter to the court that, due to the presence of “unnecessary third parties,” the attorney-client privilege may not have applied to Perez’ statement to Kirk & Carrigan?

9. The court said that Kirk & Carrigan breached their fiduciary duty to Perez in one of two alternative ways. What were the two alternative ways? 

10. Apart from the question of “unnecessary third parties,” why wouldn’t Perez’s sworn statement be protected from disclosure by the attorney-client privilege? After all, he gave the statement as an employee of the Bottling Co., to the Bottling Co.’s own lawyers, and was discussing an event that occurred in the scope of his employment. Doesn’t all this mean that the protection of the privilege should extend to Perez, too? 

Obviously, the only way a corporation can “communicate” with its attorneys is through its employees. Does this case mean that when corporations communicate with their lawyers, the employees who do the actual talking don’t get the protection of the privilege and only the corporation does? The answer is “yes.” Only the corporation gets the protection of the privilege if only the corporation is the “client”—as Perez found out to his (almost) great chagrin. 

What this case says, in effect, is this: A corporation’s attorneys have no duty to keep the employee’s statements confidential. On the contrary, they can “turn against” the employee at any time, whenever doing so will advance the interests of the corporation—unless the corporation’s attorneys make themselves “attorneys for the employee” as well as for the corporation. Keep this fact carefully in mind as you read Upjohn, the following case.  
Upjohn Co. v. United States (start at top of 33):

Note: Many of the significant facts of Upjohn are contained in the introduction on the page or so that precede the case. Also note that, strictly speaking, the Upjohn case is concerned with the extent of the attorney-client privilege (a rule about the admissibility of evidence at a trial or similar proceeding) not about the ethical obligation of confidentiality (as provided, for example, in Model Rule 1.6). As you already know, the ethical obligation of confidentiality is considerably broader than the “attorney-client” privilege, but only the attorney-client privilege gives the lawyer a “right” to refuse to disclose. 

1. When a lawyer communicates with people who work for an entity client (e.g., corporate employees, officers, directors, etc.), different courts apply different “tests” in deciding whether the communication is protected under the “attorney-client” privilege. According to the casebook, in the discussion preceding the Upjohn case, what is the “least protective” test? 

2. What does the casebook describe as “perhaps the most protective” test? 

3. What concerns led the Upjohn’s management to direct the corporation’s attorneys to communicate with various of its employees worldwide? 

4. How did Upjohn’s attorneys communicate with its employees in this matter? 

5. What action by a government agency raised the question of whether the attorney-client privilege applied to the answers received by the attorneys? 

6. Did the Sixth Circuit hold that the written answers supplied by Upjohn’s various employees were privileged and, therefore, not subject to IRS subpoena? Which “test” did the Sixth Circuit use? 

7. Who counted as members of the “control group” according the Court of Appeals’ narrow test for the privilege? 

8. According the Supreme Court, what is the “purpose” of the attorney-client privilege?

9. The Sixth Circuit treated the privilege as though its purpose existed to protect “only the giving of professional advice to those who can act on it.” What is it, according to the Supreme Court, that this view of the privilege “overlooks”?

10. How, according to the Supreme Court, does the control-group test “frustrate the very purpose of the privilege”?

11. The Supreme Court also suggested a second reason why the “control group” test is too narrow—namely, that the information will “frequently be more significant to the noncontrol group members” than to the control group. What’s the Court trying to say, here?

12. The Supreme Court also criticized the control-group saying that an “uncertain privilege … is little better than no privilege at all” . Why did it think that the control-group test produced an “uncertain privilege”? 

13. Although the Supreme Court reversed, finding the “control group” test too narrow. it also declined to approve any “abstractly formulated and unvarying” test of its own. However, it did mention two kinds of facts that seemed particularly important to finding that the privilege should apply. What were they?

14. Why can’t the corporation’s lawyers just get the information they need from the senior management types who are actually requesting the legal advice?

15. Notice that the attorney-client privilege we’re talking about here is the one between the corporation and the attorney, not between the employee and the attorney. Remember in Perez v. Kirk & Carrigan, we saw that the corporation’s attorneys (as such) had no obligation to keep the employee’s statements secret and, indeed, could “turn against” the employee in order to serve the corporate interest. The only thing that saved Perez was that the lawyers in his case had (allegedly) told him that they were going to represent him too.  (But cf. MR 4.3)

With this in mind, let’s look again at Rehnquist’s notion that a narrower control-group privilege “frustrates” the purpose of the attorney-client privilege (allow “full and frank communication” to the corporation’s attorneys). How does a more expansive privilege make any difference? Suppose, for example, Kirk and Carrigan had said to Perez: “We’re not your lawyers, here. But don’t worry. Nothing you tell us can be used against the Bottling Co.—it can be used to indict you, of course, for manslaughter, and you might end up going away for a long time. But you needn’t worry that it might be used against the company, because it can’t. So everything you say to us will be kept strictly confidential as long as the company wants it that way. You can give us your “full and frank” statement about what happened, and the company will be perfectly safe if you do so.”

Explain how this approach to the attorney-client privilege will make Perez feel more at ease, how it promote “full and frank communication” by the employee.

Exceptions to the Privilege or Ethical Duty (39-45):

1. Can a lawyer truthfully say to a client “nothing will go outside this room without your permission”?  If not, does a lawyer have an obligation to explain to the client, at least generally, the kinds of exceptions to confidentiality which allow the lawyer to disclose the client’s secrets? See Rule 1.4(b) and Rule 1.7(a)(2)

Self-Defense” (p. 24)

1. Look at MR 1.6. Does it contain anything that might apply?

{End of Reading # 5}
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