Reading # 7

Honesty in Negotiations

 Settlement Negotiations:

{Introduction: Obligations to clients vs. to others and to justice} (pp. 17-18)

1.  Henry Brougham, quoted twice in this chapter introduction, was representing the Queen of England, who was involved at the time in a messy matrimonial dispute with the King. In representing the Queen, Brougham brought to light a number of matters that were personally embarrassing to the King, and he received heavy criticism for doing so. The quotations in the casebook are his response. In effect he is saying: “The King is not my client, and what happens to him is not my concern. My own client is my only concern.” Okay. But what about justice, the public interest generally, the “rule of law,” etc. Were these legitimate concerns? Do lawyers have any obligations towards any of these? 

2. According to the Connecticut trial lawyer quoted near the bottom of p. 17, how should a lawyer carry out his or her duty to serve justice and the public interest? What do you suppose he meant by this?

Model Rule 4.1 (Truthfulness in Statements to Others)

1. Many people seem to feel that lawyers cannot be trusted. Is this feeling a fair one? Would lawyers be more worthy of trust if they faithfully complied with Model Rule 4.1? Does the reference to Model Rule 1.6 seriously compromise the effect of the Model Rule 4.1? 

2. Does MR 4.1 allow a lawyer to make the statements at the top of 349?

3. Suppose you’re representing a client at the closing of real estate deal. Your client is the seller and he has just told you, a few minutes before walking into the closing: “Boy, I’m sure glad to be getting rid of that place. The boiler went out last night. The electric circuits are all screwed up. I’ve barely got the power back on at all, by running a piece of wire around the circuit breaker.” Later at the closing, during the exchange of papers, the buyer says: “I assume everything’s still all right with the house?” Your client says: “If there was a problem, don’t you think I’d tell you?” Has your client told a lie? 


A couple of minutes later your client hands over an engineer’s report, as required by the contract. It states that the heating, plumbing and electric systems were all in working order as of the date of the engineer’s inspection. Has your client told a lie? Do you have any responsibilities here? See MR 4.1(b). Does it make any difference that you did not hand over the engineer’s report, yourself?

4. Suppose you’re .the lawyer for the buyer in the preceding question. The buyer hands the seller a check for $7,200 as part of the purchase price. Suppose also that the buyer had moments before whispered to you that the check was not good, that the account had been closed, but added: “This will give me a couple of days to get my money together. By the time my check bounces and they get back to me, I’ll have funds to cover the purchase price.” Would you as the buyer’s lawyer have any responsibilities here? Would it make any difference if the you were the one who actually handed over the check?
Lawyer liability for lawyer’s own statements

{ Negotiation and transactional matters: Introduction} (340-41)

1. What is negotiation? What is the function of negotiation? 

2. Does the status of being a lawyer in negotiations basically mean that the lawyer is free to “tell his client’s story” even if the lawyer knows that story is not entirely factual.

Right to rely?

Fire Insurance Exchange v. Bell (p. 349)

1. What did attorney Scarletta do that led Bell to bring suit against him and his firm? 

2. What had been the effect of the misrepresentation (i.e., what did it induce)?

3. On what ground did the defendants (Scarletta and Ice Miller) move for summary judgment? 

4. When a lawyer misrepresents something, why should it matter (arguably) that the opposing attorney has “means to ascertain relevant facts,” presumably by discovery. Why would that (arguably). have any bearing on whether the opposing attorney has a “right to rely.”

5. Did the court hold that attorney Collins had a right to rely on the statements of his adversary, Scarletta (and his firm, Ice Miller)? Explain its rationale.

6. According to the Hansen case, quoted 351, what is the pre-condition before a lawyer has a duty to give truthful information to an adversary? Can the lawyer (in the absence of a valid discovery request) simply refuse to answer?

Hoyt Properties v. Production Resources (351):

1. What was PRG’s defense?

2. Is a lawyer’s legal opinion to another lawyer ever actionable as “false”?

3. Why couldn’t summary judgment be granted on fraud claim?

Virzi v. Grand Trunk Warehouse & Cold Storage (354):

1. What did the plaintiff’s lawyer do that was objectionable in this case? 

2. Did the lawyer make any misrepresentations or false statements of any kind? 

3. How did the court characterize the “sole issue” in this case? 

4. The court discusses the earlier case of Spaulding v. Zimmerman.  Did the defendants in that case have any duty to disclose the plaintiff’s serious medical condition during their negotiations with the plaintiff? 

5. At what point did the defendant in Spaulding come under a legal duty disclose the material information it possessed concerning the plaintiff’s medical condition? 

6. Does the Virzi court base its conclusion of lawyer misconduct solely on the lawyer’s “duty of candor to this Court,” or does it also say that the lawyer owed a duty of candor and fairness to the other lawyer? (Id.) Is this aspect of the court’s decision fully reconcilable with Model Rules 3.3(b) and 4.1(b)? What is the “most salient difference” between these two rules?

7. What is your view of the lawyer’s conduct in Virzi? Was he wrong to withhold the information about the death of the plaintiff, or would he have been wrong to not withhold that information?

Doesn’t Model Rule 1.6 pretty much close the issue?

What does Virzi stand for? (356):

1. What is the general position taken by courts when lawyers conceal the deaths of their clients in litigation?

Why is the fact of the client’s death such a big deal—of all the many, many facts that lawyers can fail to disclose with impunity, why make such a big deal of this one?

→  “The Case of the Dead Witness” (345)
2. O is a farmer. An oil company did some geological work on O’s land, discovering a deposit of oil that extends also under the land of O’s neighbor, A. The oil company makes O an offer for his land that is six times what the land is worth as a farm. Armed with this knowledge, and aware that his neighbor, A, needs money, O offers to buy A’s farm at a price reflecting only its farm-value, intending to sell it, too, to the oil company, at a handsome profit. A accepts O’s offer. Has O dealt honorably? Has A been had? Is it okay to get people to accept deals whenyou know that, if they knew the facts, they would never find acceptable. Is this “sharp practice,” or just being smarter than the other guy?

Threatening Criminal Prosecution (358):

1. Tom sees a newspaper advertisement for a sale on designer marble floor tile. He drives down to the store to buy some. When he arrives, he is told the store has only three boxes of the sale tile on hand, but it stocks a number of similar styles which, however, are not on sale. In other words, to get marble tile like he wants, Tom would have to pay full retail—considerably more than he expected to pay at the advertised sale price. Tom is so incensed he goes to see a friend, who happens to be a lawyer. The lawyer friend tells Tom that the advertisement probably would not constitute a binding offer under the law of contracts, but says he’ll make a call. When the lawyer telephones, he points out to the store owner that the local Business Code (a statute) prohibits “bait-and-switch” and that merchants can be prosecuted for such practices, so he’s sure (he says) that the store can find some designer marble tile around somewhere, which it can sell to Tom at the advertised price. Any ethical problem here?

Transactional negotiations:

Petrillo v. Bachenberg (459-64):

1. What did the lawyer do in this case that was allegedly misleading to others? 

2. What requirement formerly made it hard or impossible for non-clients to assert claims against lawyers for so-called “economic negligence” (economic loss due to another’s negligence)? 

3. What has, according to the court, replaced privity? 

4. What does the court say are the two things that are balanced in determining whether an attorney owes a duty to a non-client third party? 

5. What does the (proposed) Restatement of the Law Governing Lawyers say triggers a duty to a non-client? 

6. What determines the scope of a lawyer’s duty in preparing opinion letters, title reports and offering statements? 

7. The court suggests several ways that the lawyer could have limited his liability. How about the alternative mentioned of sending a letter to Bachenberg that the property had passed the “two” perc tests as required by the county. This would be literally true, but wouldn’t it still be a highly misleading statement—implying that the land was suitable for septic-reliant development when, in fact, it promised only a long and noisome future of back-flowing toilets and drains?

8. The court says that the duty recognized in this case “hardly constitutes lawyers ‘guarantors of the accuracy of surveys,’” etc. Is that a correct description of the holding?

9. How does a lawyer protect herself? Lawyers are frequently asked to provide legal opinions on a variety of matters. Suppose a lawyer writes a letter to a client expressing a legal opinion with respect to a particular kind of tax shelter and then the client shows the letter to a friend, who then attempts the same sort of tax shelter. Suppose the friend takes a copy of the letter and publishes it in a newsletter, distributed to thousands of people who all then invest in the same sort of tax shelter. Suppose the opinion letter is wrong and all later suffer huge unexpected tax liabilities as a result. Where do you draw the line—isn’t the most logical place to draw it where the old common law did, at “privity,” so the lawyer is liable to her own client and that’s all? Once courts start expanding the scope, based on “foreseeability,” won’t lawyers be constantly vulnerable to people testing the limits? How does the lawyer protect herself?

Fraud and Negligent Misrepresentation (464-67):

1. Note that even negligent false statements in settlement talks may be actionable—such as when a lawyer falsely represents the amount of the client’s insurance coverage and thereby causes the other party to settle “too low.” Should a similar rule apply in plea negotiations, so that a defense attorney may be held liable for falsely representing, say, the defendant’s (relative) innocence if, as a result, the prosecutor agrees to a deal that is too lenient??

“The case of the Complex Formula” (344) 

1. Do you think the lawyer here is ethically permitted to point out the other lawyer’s arithmetical errors? Should he (must he) consult his client first? Suppose the client says “Heck, no--if they’re that dumb, let them suffer the consequences. It’s like Darwin’s law, nature’s way of getting rid of the misfits (and lemme tell you, she’s a major misfit). Anyway, you don’t think they’d cut us that kind of slack, do you?” Once he got an answer like this, would it be wrong (under Model Rule 1.6) for the lawyer to not withhold the information? 

Schatz v. Rosenberg (TWEN)

1. Did the attorneys in this case violate the ethical rules? How?

2 Consider: Would Model Rule 1.6 have required or, even, permitted the attorneys to disclose their client’s financial situation?

3 Consider: When a person delivers a document to another, expecting and intending that the other should believe its contents, has the person made an affirmative representation of the contents of document??

Notice that the law firm, Weinberg and Green: 


a. “prepared closing documents” and then “delivered” them to the Schatz’s lawyers: 2L.


b. “gave” the Schatzes a letter from Rosenberg stating “no adverse change in final cond”: 2L

c. “jointly agreed” w/ the Schatz’s lawyers that the purchase agmt should require an “update” letter that was accurate in all material respects: 2L

4. Why did court say that a lawyer’s silence does not violate §10(b) and Rule 10b-5? (2R)

5. But, is it really mere “silence” to disseminate documents containing falsehoods, knowing of the falsity and that others will rely on them?

6. According to the Maryland State Bar committee, did the law firm have an ethical duty to disclose the falsity of the documents that it was disseminating on its client’s behalf? (4R)

7. Why didn’t violation of this ethical duty to disclose result in liability for failing to disclose?

8. What two kinds of things did the law firm do that allegedly constituted “aiding and abetting”? 

9. Can it really be the rule that “a lawyer or law firm cannot be liable for the false representations of a client, even if the lawyer knowingly incorporates the client's false misrepresentations into legal documents or agreements necessary for closing the transaction”?  (p. 7)

Avoiding the Problem of Schatz v. Rosenberg—Suppose that you are engaged in the negotiation of a business transaction in which both you and your client are acting honestly (as far as you knew). The lawyer for the other side asks you to sign a “lawyers’ certificate of good faith” as follows: 

“I certify hereby that I have: (i) a good faith belief in the truth of the representations contained in the documents delivered in connection with this transaction, and (ii) no substantial ground to believe that any document delivered in such connection contains any false statement of material fact or omits to make any statement of material fact which would be required in order to prevent the representations made, in light of the circumstances, not misleading. This certificate is provided on the understanding that it is to be relied upon by ___________ in connection with this transaction, but no representation or warranty to any other person is intended, and no reliance by any other person is invited or intended.” 

Would you sign? Would you recommend that lawyers in negotiations routinely ask their counterparts to provide such a certificate, as part of the closing requirements?? Do you think the prospect of signing such a certificate would “tend to discourage lawyers from vigorous representation,” or merely from fraud-tolerant representation? 

{End of Reading # 7}
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