Reading # 9

Fostering Falsity or Advancing Truth?
“Did you communicate with Cassie?” (p. 279)

1. Does Bill have a duty under MR 3.3 to reveal the voicemail? How about under MR 4.1?

2. Did Pierre “communicate” with Cassie shortly before April 16, 2013?

3. Is the fact that Cassie left a voicemail actually relevant to the case in any way?

4. Is Bill being a fully honest lawyer if he keeps the whole thing a secret about the voicemail?

{Introduction} (269):

1. In the introductory paragraph (p. 269 bottom), Gillers says a “variety of strategies” may be used “to increase the chances of victory, at the risk (or even with the intention) of misleading the judge or jury.” What’s he talking about? Does he mean “to increase the chances of victory by means of misleading the judge and jury (if possible).” 

2. According to this material, what is the lawyer’s “job description”?

3. Suppose a child steals a toy truck from his brother and hides it under his bed? When his mom asked “Do you have your brother’s toy truck?”, the child answers “no.” Would the child’s statements be a lie “for a lawyer” (on the theory that a person does not “have” something which the person have left behind at some different location)? 

Literal truth (270):

1. Suppose that Steven Pinker is right, and “communication requires cooperation.” If that is so, isn’t it downright hopeless to expect litigants to be genuinely “truthful” (i.e. cooperative) in an adversary system? You don’t have an obligation to help the adversary prove its case against you, so why should you ever be expected to “cooperate” with the adversary? More specifically, why should you ever make any effort whatever to “understand” what the other side means by a question or request when all the other side is doing is trying to gain evidence to harm you?

3. Did ten-year old Billy tell a lie when he said he wasn’t eating the “cookies” when, in fact, he did eat one cookie?

4. How about Bill’s statements to Annie in “The Romance of Annie and Bill”. Have you ever avoided divulging an awkward bit of information about yourself by skirting around the fact, much as Bill did? Do you think Bill told the “truth”? Do you think Annie could honestly say: “Yes, Bill definitely told me the truth. I just wasn’t smart enough to ask the right questions. Bill is honest, but I am a lousy questioner.” 

5. President Clinton’s conduct in the Paula Jones case and its aftermath presents a rich source of “literal truth” problems. For example, he was asked “Were you ever alone in the Oval Office with Monica Lewinski.” Was he? (Suppose the two of them were together in the little kitchenette just off the Oval Office). 

What does “alone” mean? Suppose somebody tells you: “My brother gave me two tickets to see the Knicks game, but nobody could go with me so I went alone.”  Are there two manifest lies here—(1) that “nobody” could go with him and (2) that he therefore went “alone”? (Was Madison Square Garden empty?). How about this one: “A woman was convicted of neglect for leaving her two small children alone in Brooklyn.” 

Clinton no doubt knew was the questioner was driving at in using the word “alone,” but was it Clinton’s job to help the questioner, his adversary, wring out the ambiguities that the questioner had left open? Or consider the question posed to Monica Lewinski: “Is there a sexual relationship between you and President Clinton?” Does “is” also include “was”? Does the term “sexual relations” include what used to be called, quaintly, crimes against nature? 

Clearly the questioners in Clinton’s case almost certainly meant (or would have, if they thought about it) to use the “wider” definitions of these words. But Clinton was under a legal attack by adversaries. That being so, was he obligated to answer according to the definitions that he supposed they probably meant—or could he legitimately answer according to any objectively “reasonable” definition that would serve his own interests. Was he, in other words, “just being a lawyer”? Try to forget about what you think of Clinton when you answer these questions. What’s important here is what you think about adversaries, and their proper roles and behavior in an “adversary system.”
6. In the end President Clinton was disciplined, after he admitted violating Model Rule 8.4(d). What does MR 8.4(d) forbid?

7. Significantly, Clinton did not admit to committing perjury or to violating MR 8.4(c) (“dishonesty, fraud, deceit or misrepresentation”) What’s the difference between what MR 8.4(c) forbids and what MR 8.4(d) forbids?

8. Look at Bronston’s testimony on p. 275 Was it perjury?

9. Suppose Bronston had been asked: "Did you go to Switzerland three times during 1968, yes or no?” If Bronston in fact went to Switzerland 18 times in 1968, would it have been perjury for him to respond “yes”?

By contrast, suppose Bronston had been asked: "How many times did you go to Switzerland during 1968?” and he answered “Three times” (when the fact was he went 18 times). Would that have been perjury? 

10. Is there a good policy reason for not treating Bronston’s conduct as perjury? What is it?

11. Was DeZarn convicted of perjury even though he told the truth? (276-77)

Some quotes from DeZarn:

“Where, however, the answer given is responsive to the question asked and "it is entirely reasonable to expect a defendant to have understood the terms used in the question," a charge of perjury may not be dismissed for insufficiency.” 

“The question and answer must be examined in the context of the investigation as a whole and the state of the defendant's knowledge in order to determine whether ambiguity exists.” 

“The Defendant—despite the false premise of the question—knew exactly what the questions meant and exactly what they were referring to.” 

12. Even if Bronston’s statements were not considered perjury, would it be ethical for a lawyer to prepare him to testify in the way he did? Is it unethical to counsel “evasiveness”? If counseling evasiveness is unethical, does that mean a witness should be told to answer the question the other side obviously “meant” to ask, not merely the ones they did ask—divulging even the ‘damaging’ stuff that the other side is obviously trying to bring out? See 277-78. 

Maxwell’s Silver Handle .38 (298)

1. Can the defense lawyer make an argument that Maxwell was the initial aggressor without telling a lie?

2. Can the defense lawyer ever flatly assert to the jury that Maxwell was the initial aggressor?

Then how can the defense lawyer make his argument? 

{ Anything is okay to say as long as the lawyer does not ask the jury to find facts that “are neither supported by the evidence nor are reasonable inferences from it” (288)

E.g.: “Here’s the story that the evidence tells… “

Or, “the prosecutor would have you believes, but it’s an equally reasonable inference from the evidence that … Indeed, it’s more likely…}

“Lucille Took Pills” (Part I)

“Our client has a federal age discrimination case against her former employer, which manufactures designer sports clothes for women.  We have a strong case on the merits.  Her former supervisor had made some notes and said things at his deposition that, although not a sure bet, will help us persuade a jury that Lucille was fired because they wanted a younger person in the position, which entails meeting and socializing with buyers of designer clothes for large department stores.  Lucille, who is 56, is a warm person and had worked at the com​pany for 18 years.  She would have had 9 more years of work before reaching mandatory retire​ment.  So her damages are the lost income and benefits for those 9 years plus counsel fees.


“The company’s argument is that Lucille was not fired because of her age, that it has employees older than Lucille in similar positions (but not the same one), and that Lucille was fired because she had begun to mess up.  About half a year before Lucille was fired, she admits she had started to use amphetamines, to give her ‘a more energetic disposition’ before the buyers, who are close to half Lucille’s age.  ‘It’s a young person’s business,’ she told us, ‘and if you’re not young you at least have to act young, you know, perky.'


“After a few months of this, Lucille thought better of it and went to a doctor for help.  All this the defendant learned in discovery.  It will argue that the pills were the cause of Lucille’s antic conduct resulting in her dismissal.  Lucille will maintain that the pills did not affect her behavior at all, certainly not in a harmful way, and that in any event, with the doctor’s help, she had completely stopped several months before she was fired.


“At her deposition last month, Lucille was asked about current drug use.  Although the deposition took place a year after Lucille was fired, I suppose the defense lawyer wanted to challenge Lucille’s claim that she had stopped taking the pills.  If she hadn’t, that may show dependency and undermine her story that the pills didn’t affect her conduct.  It looks bad before the jury.  And it makes it less likely that in proving damages, Lucille will be able to argue that she was fit to continue in her stressful job until retirement.”


“I checked the transcript.  The lawyer asked Lucille:  ‘Have you been using drugs of any kind other than prescribed by a physician or available over-the-counter since leaving your job with {the company}?  Lucille answered, ‘No.’  A few weeks later, in a meeting with Lucille, I noticed that she seemed uncharacteristically hyperactive, and I asked her about it, fearing the worst.  She confirmed that she had ‘slipped back’ into using he amphetamines because she was so ‘down.’  I asked her what she meant by ‘slipped back.’  When had she resumed using them?  She said the first time she had used amphetamines again since leaving her job was the day before her deposition because she was nervous.  Then she abstained for a few weeks before relapsing.  So I got out the transcript and showed her the answer to the lawyer’s question.  Her response was:  ‘Well, my answer was true.  When he asked me, I had only used them a single time since I was fired.  He asked have I “been using drugs,” not had I ever used them, since leaving my job.  If he asked if I had ever used them, I would have told him yes.  But using them once doesn’t mean I’ve “been using” them.  You told me to answer the question I’m asked and not to volunteer.’  


“What are my responsibilities now?”

“Lucille Took Pills” (Part II)


Assume, alternatively, at the time of Lucille’s deposition, she had not again used drugs, but that since the deposition she has resumed occasional use of amphetamines.  What if any responsibilities does her lawyer have?  

“Lucille Took Pills” (Part III)


Assume at her deposition Lucille is not asked about her drug use since leaving her job.  Assume as well that her lawyer has since learned that she has occasionally used amphetamines.  The case is ready for trial.  Lucille’s lawyer presents you with the following quandary.


“I would like to argue to the jury that after Lucille stopped taking the pills with the doctor’s help, she stayed off them.  That will help with damages and it puts Lucille in a good light.  But I know it’s not true.  Nevertheless, I expect the trial evidence to permit the jury to draw that false inference.  So, knowing what I know, can I say something like:  ‘The evidence you have heard shows that Lucille had one unfortunate experience with amphetamines, which she recognized was wrong and quickly corrected.  Nothing you have heard permits you to find that Lucille has continued to use drugs, is in any way drug dependent, or is unable to perform satisfactorily as an employee because of drug use.  You must accordingly find that Lucille hasn’t used drugs since the one experience months before she was fired and that the defendant had no reason to anticipate or conclude that she would relapse or has relapsed.’


“Can I make this argument?”

 “The Eyewitness” (Part I) (288)

1. Should the defense be able to impeach a truthful witness in an attempt to undercut or destroy her credibility?

2. If the prosecutor’s evidence can support multiple interferences, some innocent and some not, has the prosecutor offered proof beyond a reasonable doubt?

3. Do you see anything wrong with the defense lawyer arguing that the jury should accept an “innocent” inference even if the lawyer knows that, in fact, his client is guilty?

“The Eyewitness” (Part II) (289)

1. If a defense lawyer is permitted to impeach truthful witnesses, should the prosecutor be allowed to also—on some sort of fairness grounds? Should we allow defense lawyers to impeach truthful witnesses but prosecutors not?

The Subin-Mitchell Debate (291):

1. What does Subin mean by presenting a “false case”? 

2. Does Subin mean to say that a guilty person—or one the lawyer thinks is guilty—is (in effect) not entitled to a defense? What defense is such a person entitled to? 

3. In Mitchell’s hypo about the attempted theft of the “star,” has the government really presented evidence adequate to prove that the defendant was trying to steal the item (to prove the crucial element of intent)? 
4. Are other inferences (other than intent to steal) that one can draw from the fact that she walked “straight through the store, star in hand, and out the door”?

5. Are those other inferences in fact true? 

6. Suppose the young woman’s lawyer:

    (a) showed that she “waited” during the fire and had money to pay for the star, and then

    (b) argued that the government hadn’t met its burden of proof in intent—because there 

were other possible inferences from the evidence (not just “intent to steal”).

Should such a strategy count as presenting a “false case”? Probably not—why not?

7. Would the argument outlined in the previous question, about hypothetical other inferences, be persuasive to a jury (as “effective to raise doubt about the prosecution’s case). Doesn’t persuasiveness require an argument that a different inference (lack of intent) is the actually correct one?

8. What is the fundamental problem when lawyers try to argue “alternative inferences” in the hypothetical—to raise a “pure reasonable doubt defense,” as Mitchell seems to advocate? The fact is this: Lawyers normally don’t talk in terms of “hypothetical” alternatives when they believe an actual alternative is in fact the truth—in this kind of situation, for example, that their client is innocent. The use of hypothetical alternative inferences is, therefore, a kind of signal—a signal of guilt. If defense lawyers aren’t permitted to present false inferences as “truth,” then defendants known to be guilty are put at a disadvantage. But is this really bad? 

“In a world of honest men and women, the scoundrel may be at a disadvantage, but that doesn’t mean honest people should become scoundrels in order to compensate. Honest lawyers should not become dishonest just so the guilty can have the help of counsel in asserting a false defense.”
Cross-examining Truthful Witnesses (280):

1. As person about to enter the profession of law, do you think that Max Steuer was an ingenious advocate or simply evil? 

2. Did Steuer do anything that was technically unethical? Did he do anything that was actually unethical? If you believe there was something objectionable in the way he behaved, what exactly was it? If you don’t believe there was anything objectionable in the way he behaved, then justify his behavior. Supposing the witnesses were not perjuring themselves when they said the doors were locked, can you still justify his behavior?

3. Ruben and Ruben accuse Kornstein of failing “even to consider the very obvious and likely possibility that the testimony was not perjured.” Is this a fair comment? Isn’t Kornstein’s point that Steuer was a genius precisely because the testimony was not perjured—and he managed to discredit it anyway? 

4. What went wrong (if anything) with the prosecution against the two owners of the Triangle Shirtwaist Co.? 

   a. Is Steuer to blame for the acquittal because he declined to make his own independent judgment as to whether the key witness was telling the truth, and then to act accordingly? 

   b. Is the prosecution to blame because it “coached” the witness? 

   c. Would Steuer have had less “right” to discredit the witness if the prosecution hadn’t so obviously coached her? 

   d. Should Steuer have simply rolled over and allowed the jury to be swayed by coached testimony?

Appeals to Bias (284):

People v. Marshall (285):

1. What do you think of the argument made by the prosecutor in this case?

2. There are allegedly an “anti-snitch cultures” or norms within various segments of our society. Not just among groups of teens in neighborhoods but within many other social groupings as well (for example, among the police, who are said to rarely inform on one another’s misdeeds).  If these allegations and suppositions about the existence of anti-snitch social norms are true and supported by reliable social science research, should they be legally relevant in assessing the credibility and behavior of witnesses? 

3. In a world in which there is bias, is there anything wrong with appeals to bias, at least in order to counteract systemic bias? For example, studies have shown that minority citizens are disproportionately arrested and convicted at rates greater than these citizens’ actual participation in criminal activity—and their sentences tend to be longer. The situation with respect to drug crimes is especially out of balance, with the vast majority of drug use and drug crimes being committed by whites while a majority of those serving time for such offenses are minorities. In a nutshell, the government’s drug enforcement efforts simply do not pay as much attention to activities that occur privately in suburban living rooms as they do to activities that occur publicly on inner city streets. However, the bias is more pervasive than that, ranging from the incidence of the death penalty to the amounts of damages recovered for torts. Is there anything “unjust,” in this context, with, for example, asking urban juries to acquit because, had the defendant been of a different race, he might not even have been in court? If not, why not? If so, why?

Some Issues Concerning Prosecutors (325)
1. What does the Brady rule require?

2. Does the defendant still have to request exculpatory evidence in order to be entitled to it?

3. Suppose an item of evidence does not actually prove innocence, but it nonetheless tends to cast some doubt on whether the defendant is guilty. Does the prosecution have a duty to disclose that evidence, too?

4. Can the police and prosecutors avoid this duty by adopting a policy under which the police do not share exculpatory or impeachment evidence with the prosecutor?

Model Rule 3.8 (Special Responsibilities of a Prosecutor)

1. What limit on prosecutorial discretion to charge a defendant is imposed by Model Rule 3.8(a)?

2. Is this a fairly high bar that a prosecutor must meet before initiating a prosecution?

3. Is a prosecutor ethically forbidden from bringing charges against people that the prosecutor doesn’t think are guilty? Or, is a prosecutor ethically permitted to press as hard as he can, as long as he reasonably thinks he can win the case—leaving the final guilt/innocence determination for the jury to decide? .

4. Is there anything wrong if a prosecutor charges the most serious crimes possible in order to shake loose a plea bargain (or, perhaps, cooperation)? 

5. Is it relevant here that the job performance of prosecutors is assessed according to the number of convictions they obtain, not according to the amount of “justice” that they do?

 “The People of the State of Montana v. Anita Winslow” (330)

1.  What do you think that District Attorney Kochin should do? Why?

“Conviction or Compensation” 

A drunk driver (George) permanently cripples a bicyclist while driving wrong way on a one-way street. He could get a 30-month sentence but the problem is this: If George is convicted of a DWI felony or misdemeanor, his insurance is ineffective, and the permanently crippled victim will probably get little or not compensation, if any.

1.  What should the prosecutor do? Why?

“A Reasonable Doubt” (335)

1.  What should the Assistant Prosecutor do? Why?

Frivolous claims and Harassment:
MR 3.1 (frivolous claims and harassment)
1. What is meant by “not frivolous”? See comment 2.

2. Melissa Taylor was seriously injured when a struck by a car at an intersection near her school. The driver of the car, Bob Milano claims he had a green light, and he seems to honestly remember things this way, but Melissa says she’s sure that the driver’s light was red, and that she had the green. There is talk that Bob’s wife, who was also riding in the car, said shortly after the accident that her husband’s light was, indeed, red, but he apparently just didn’t see it. Her out-of-court statements are, however, inadmissible as hearsay, and she herself cannot be forced to testify against Bob. Therefore, the case boils down to Melissa’s word against Bob’s. You represent Bob’s insurance company. Your thought is to fabricate a defense based on Bob’s honest recollection. Would such a defense be “frivolous,” being contrary to the actual facts as they almost certainly are, or is it simply normal zealous representation, on the ground that the law and credible admissible evidence are on your side? 

“Abuse of Confidentiality and Fabricated Controversy” (on TWEN)

1. What is “fabricated controversy” and what is wrong with it?

2. How does “fabricated controversy” differ fundamentally from merely “frivolous” advocacy?

3. Do the Model Rules prohibit “fabricated controversy”?

Dilatory Tactics:
MR 3.2 (dilatory tactics)
1. What is meant by the phrase “consistent with the interests of the client” in this rule? 

Does it mean that lawyers may or, perhaps, even must invoke all possible procedural rules and practices in order to gain time if the client would be better off with delay than with a prompt resolution of the case?

2. If the law provides procedural rights that allow losing cases to be “stretched out for as long as ten years,” isn’t the client entitled to have the lawyer assert those rights? Shouldn’t a lawyer be censured if he/she doesn’t? 

3. Suppose a party has a case that is a “loser” on the merits (for example, he really committed the tort he’s accused of). Is there anything wrong with such a party wanting to assert legal rights in order to produce delays so the other party may be thereby forced to capitulate or accept a settlement that is less than “legally deserved.” Or does “legally deserved” mean only “able to stand up in court” under the all applicable rules—so there never really was a “legal” right to the higher amount anyway?

Consider the following hypothetical:

Phelps represents Delgado on a contingent fee basis in a personal injury action. Delgado is an immigrant day worker who was working on a construction job when he was permanently crippled by a collapsing wall, which had been poorly braced. The lawyers for the defendants are vigorously engaged in various tactics to delay the litigation. Being unable to go back to work (and ineligible for welfare), Delgado and his family are in desperate financial straits. The defendants have offered $15,000 to settle the case. Phelps estimates however that the “fair value” of the case is anywhere between $750,000 and $2,000,000—if they can just get the case to a jury. But a jury trial is a long way off and Delgado says that he can’t hold out much longer. He says he’s willing to settle for the $15,000.”

Suppose the defense lawyers are:

● making repeated motions to adjourn depositions, 

● constantly coming back and asking for additional information, 

● always saying they need more time to get this or that witness or document, 

● routinely asking adjournments of all hearings, conferences, etc


  .—all common occurrences that are permitted under the local procedural rules

In fact, the court has been ruling for the defense whenever the defense asserts that it needs additional time. Nevertheless, it’s fairly clear that defendants are gaming to pressure Delgado into a low settlement. Isn’t such a strategy just a case of an advocate doing his or her “duty to use legal procedure for the fullest benefit of the client”? See cmt 1 to Rule 3.1. Would a “loyal” defense attorney do anything less?

4. Why does the law contain legal rules and procedures that can be availed of to permit delays and force “unjust” settlements?

5. The original draft of rule 3.2 said lawyers should expedite litigation “consistent with the legitimate interests of the client. In the final rule, the word “legitimate” was removed. Is the point to allow lawyers to cause delay in order to increase the chances of victory even when that victory is not actually proper under the facts and the law? 

Hardball and Incivility (300):

1. The court in Paramount Communications v. QVC Network stated that Mr. Jamail was “not properly representing his client, and the client’s cause is not advanced by” his crude language and brusque conduct? Do you agree? 

2. You represent the defendant, an auto brake repair shop, in a tort action that claims shoddy practices and substitution of inferior parts. The case could be very expensive for your client. The other side is about to take the deposition of two of your client’s employees. Although this deposition is probably a “fishing expedition,” to pursue a mere hunch, there is a substantial risk that several hours of probing questions into your client’s internal operations might uncover something seriously damaging to your defense. The plaintiff’s lawyer is, however, young, inexperienced and (shall we say) not very “assertive,” and you think that, by being rude and discourteous, you can probably rattle her to prevent harm to your client. One thing is clear; by being polite and letting the questioning take its course, you leave your client vulnerable to substantial legal risk. Don’t you have an ethical obligation to behave like Mr. Jamail? 

Mullaney v. Aude (p. 302):  

1. Is it legitimate to try to throw your opponent off balance during the discovery process?

2. Is it legitimate to try to throw your opponent off balance by using gender-based insults? What’s the difference?

3. Why didn’t it matter that Ms. Green held herself out to be a “hardball” lawyer?

4. What was the relief given in this case? 

Matter of Jordan Schiff (483):
1. What was Schiff’s apparent goal in using the abusive language that he did?

2. Was this a legitimate goal?

3. Assuming that Schiff did have a legitimate goal in using the abusive language, what objection can there be to his doing so? Consider this:

An experienced attorney, Arnold Gedlin, happened to be talking with his associate, Derek, about the Schiff case the other day, when Gedlin declaimed: “Now there’s more of that hypocritical ethics-talk for you. Sure, everybody knows that decorum and politeness are important. Without them, the whole legal profession would be in a race straight to the bottom, and genuine issues of fact would tend to get crowded out by nastiness and insults. But surely there are exceptions, too. Can’t you imagine a situation where being rude and offensive might actually prevent an unjust result? 

“What if,” Mr. Gedlin continued, “Schiff’s client (Mrs. Morales) had been permanently crippled by a drunk driver. What if the lawyer hired by the driver’s insurance company was doing everything she could to keep the company from having to pay Mrs. Morales anything more than minimal damages. What if, too (as is often the case), Mrs. Morales was way out of her “comfort-zone” in courtrooms and law offices; maybe she was relatively uneducated and all too easily intimidated. If so, one tried-and-true tactic for the insurance lawyer might be to try to confuse Mrs. Morales’ story during deposition. 

“I’ve seen it dozens of times—a lawyer asks and then re-asks a long series of slightly-varied questions until he gets the witness to contradict herself and, then, wham! The lawyer confronts her with several of these contradictions (‘But Mrs. Morales, didn’t you just say…?’) The insurance company lawyer just keeps pressing and pounding, expressing doubt that Mrs. Morales really remembers anything at all, until she basically breaks down as a credible witness. Even if she pulls herself together later, the lawyer’s got a terrific deposition to impeach her at trial, if she ever even gets a trial. What if Schiff was trying to prevent that from happening—by discombobulating his adversary before she could discombobulate his client? 

“If you want to get someone off-balance, you’ve got to go for their vulnerabilities, not their strengths. From Schiff’s standpoint, maybe he calculated that in this case the most promising route to unhorsing his opponent was to play the ‘gender’ card. Maybe he thought that this might be a sensitive issue for a professional woman. If that was the sort of tactic Schiff thought was best to protect his client, then who says he should’ve had follow the Marquess-of-Queensbury rules?” Do you?  What is Derek’s response?

Misstating Facts, Precedent or the Record (304):

Did the following attorneys act ethically?

1. In oral argument on appeal of a tort case, Rockwell quoted several sentences from the record. In the portions he quoted, two witnesses said they saw the defendant run a stop sign just before the accident. He omitted to mention other statements in the record where two other witnesses said the defendant specifically did not run the stop sign in question.

2. In arguing an appeal in a criminal case, defendant’s counsel cited United States v. Singleton. He said the 10th Circuit held that federal witness-bribery laws prohibit prosecutors from offering leniency to criminals in exchange for testimony against others. He omitted to mention that this holding of the 10th Circuit had been vacated en banc. 

3. An employee of the district attorney goes on the Internet and pretends to be a 12-year old girl looking for sexual thrills. He attracts interest in various “chat rooms.” A rendezvous is arranged over the ‘net and the interested party is arrested when he appears. 

The obligation to reveal adverse legal authority (306):

No questions.

{End of Reading # 9}

United States v. Kojayan (461):

1. What did the prosecutor do at the trial stage that was arguably objectionable in this case?

2. What did the office of the United States Attorney do when it learned of the prosecutor’s behavior at trial? 

3. Why should government attorneys “play by the rules”? Laws exist as tools that are used by the government in order to protect the people from one another. Doesn’t it pervert the very purpose of laws to turn them back on the government itself and use them to hobble the enforcers whose efforts are necessary for protection of the public from criminals? 

[In a constitutional democracy, another purpose of laws is to protect people from the government itself or, more particularly, from the people that the government hires to do its work. Laws limiting their behavior exist for protection of the public from them.]

Tarkington, Margaret Christine <mtarking@iupui.edu>
Thu 12/3/2020 1:04 AM

I am not an opponent of anti-discrimination and anti-harassment rules, but Model Rule 8.4(g) as promulgated (and particularly its comments) are violative of the First Amendment. Yet it doesn't have to be a showdown between the First Amendment and diversity/anti-discrimination--that is a false dichotomy. Instead, I maintain that a constitutionally sound anti-discrimination and anti-harassment rule can be promulgated--but the ABA's Model Rule 8.4(g) isn't it. For example, the definition in the Model Rule comments of both discrimination and harassment are far too broad and can easily be interpreted to include within their breadth speech that is protected at the core of the First Amendment. Both Maine and New Hampshire last year reworked the most constitutionally problematic aspects of Model Rule 8.4(g) and adopted rules that are far better at both protecting First Amendment rights and also will be more likely to actually curb discrimination and harassment because they will avoid and withstand constitutional challenge.  My article, Reckless Abandon: The Shadow of Model Rule 8.4(g) and a Path Forward (St. John's Law Review, forthcoming) makes these and other points and goes through the changes made to Model Rule 8.4(g) by Maine and New Hampshire. It is accessible at https://ssrn.com/abstract=3741815 if you are interested (and the abstract for the article is pasted below my signature here). Also, in my last chapter of my book, Voice of Justice: Reclaiming the First Amendment Rights of Lawyers (Cambridge 2018), I discuss in depth the First Amendment problems with Model Rule 8.4(g) as currently drafted. Rather than defending Model Rule 8.4(g) as drafted, let's own its constitutional deficiencies and work together to draft a constitutionally sound rule. We can protect the essential First Amendment rights of lawyers and also curb discrimination and harassment.  

Thanks,

Margaret

Margaret Tarkington 

Professor of Law

Indiana University McKinney School of Law 

mtarking@iupui.edu

812-717-0344

Abstract:
The ABA’s 2016 promulgation of Model Rule of Professional Conduct 8.4(g) has stoked an unnecessary culture war between the First Amendment and anti-discrimination. Thus far, the overarching trend of states has been to reject the rule in light of its potential infringement of lawyer First Amendment rights. Nevertheless the promulgation of the rule has led to the proliferation of legal scholarship that discards lawyer First Amendment rights in the shadow of defending Model Rule 8.4(g). This body of scholarship has dire potential consequences in diverse disciplinary and regulatory contexts and can be relied upon by state bars and judiciaries to punish lawyers without recourse to the First Amendment. By protecting lawyer speech, association, and petitioning, the First Amendment works to protect the lawyer’s role in the system of justice and cannot be discarded without undermining justice itself.
Importantly, neither the ABA nor the states needs to cut down the First Amendment to appropriately curb lawyer discrimination and harassment. The recent redrafting and adoption of anti-discrimination rules by Maine and New Hampshire demonstrate that drafting such a rule can be done without jettisoning the First Amendment rights of lawyers. Rather than continuing to inflame the culture war by forcing people to take sides in a false dichotomy between the First Amendment and anti-discrimination, the ABA and defenders of Model Rule 8.4(g) should own the constitutional deficiencies of the rule and work to redraft a constitutionally sound rule. Taking such a course would work to actually curb harassment and discrimination because an appropriately narrowed rule would be far more likely to be adopted by states and to remain law after enactment without constitutional challenge.
� Note: The “Lucille Took Pills” hypos are from the 5th edition of the Gillers casebook
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