Property Law – Initial Assignment

Professor Humbach 








Summer, 2024
Casebook (required): French & Korngold, et al., Property (7th ed., 2019)

Online Supplement (required): The online case supplement for this course is at humbach.com.


* * * * * * * *

Important:
BEFORE you buy a digital version of the book, see important note below concerning Digital Books and the Open Book exam. 



Class preparation is essential. It may affect your grade if, on three or more occasions, you are not present or not prepared when called on, or if you ask to not be called on. 

Course Webpage: For more info and materials, see our Course Webpage (link at humbach.com)


* * * * * * * *

Read the following pages of the casebook and online case supplement (Supp.), and carefully consider all included problems, except as otherwise indicated. You should also study and have answers to the questions set out below. The point of these questions is to help you prepare for class and to highlight the main points in the readings,

In the first class, we will be covering: 

Reading # 1                 Nature of Property: Original Acquisition

            pp. 3-6 (introduction)

            pp. 65-86 (Pierson v. Post; Keeble v. Hickeringill; Ghen v. Rich; Popov v. Hayashi) 

            Marsh v. Colby 39 Mich. 626 (1878) (below.)

The second assignment (which we should get to during the second class) is 

Reading # 2                 Nature of Property: Rights against Others
            pp. 6-13 (Jacque v. Steenberg Homes and notes on right to exclude)
            pp. 18-22 (various notes starting at bottom of 18)


pp. 29-32 (Plotnick v. Meihaus)

            pp. 87-92 (Anderson v. Beech Aircraft; skip notes 1-2 & 6 on 90 and note 1-3 on 92)

           Finley v. Teeter Stone, 248 A.2d 106 (Md. 1968) (Supp on humbach.com)
Digital books and the Open Book exam: It is currently expected that the final exam will be an “open book” exam that you will take on your laptop using the EXAM4 software system. In the past, students have found that the Exam4 software prevents access to books, notes and other materials on their computers during the exam. This means that students who want access to digital versions of books or other materials during the exam need to bring along a second device in addition to the laptop on which they take the exam. If you are thinking about buying digital versions of the books for this course, please be aware that this issue has existed and may still exist when you take the final in this course. Please see the Registrar’s Office for more information.
Reading # 1

Nature of Property: Original Acquisition

Pierson v. Post (p. 65):

1. Who was the plaintiff in Pierson v. Post?

2.  What did Post actually do? What acts of Post allegedly gave him a right to the fox?

3.  What did Pierson actually do? That is, what acts of Pierson allegedly gave him a right to the fox?

4. What was the “question submitted by the counsel” for the court’s determination? (p. 66)

5. What does the court mean “a fox is an animal ferae naturae”??  

6.  How does a person acquire ownership of (property rights in) ferae naturae? 

7.  What acts amount to “occupancy” of ferae naturae?


a. according to Justinian and Bracton?


b. according to Puffendorf?

8. What exception did Puffendorf accept with “hesitation? 

9. Did the court think that “actual bodily seizure” was necessary for occupancy? Did it suggest alternatives? (See p. 67).

10. So did Post win? Why or why not? Why were (or weren’t) Post’s acts enough to give him a right to the fox?

11. What criterion of ownership would the dissenting justice have used? 

12. Why was the court reluctant to extend the conception of “occupancy” beyond the limits of the “learned authors”? What policy objective did their (old) rule tend to serve?

13. Is “certainty” important in legal rules? What about “fairness”? Shouldn’t fairness take priority?

14. A key concept in property law is “first in time, first in right.” The first person to take possession of the fox is the one who gets the legal right to possess it. Does this rule make sense?  
Keeble v. Hickeringill (p. 71):

1. Write a brief statement of the facts of this case. No more than three fairly short sentences. 

2. What is a “close of land”? (If you don’t know, google it)

3. For what purpose was plaintiff Keeble hunting ducks—for fun or what?

4. What was Hickeringill’s purpose in shooting guns near the pond?

5. Why did the court allow Keeble to recover damages? Did Hickeringill interfere with any of Keeble’s property rights? If so, which property rights: 

( Keeble’s property rights in the ducks? Did the ducks belong to Keeble? 

( Keeble’s property rights in the land where the pond was located? What particular property right in the land did Hickeringill interfere with—the right to do what?

6. The court cays: “Every man that hath a property may employ it for his pleasure and profit.” Also, “he that hinders another is his trade or livelihood is liable to an action in hindering him.” Is either of these statements strictly true, or are they overstatements. Explain.

 7. Explain the two versions of the schoolmaster case. What is the crucial fact that makes the two versions different?

8. Suppose Hickeringill had set up a competing decoy pond on Hickeringill’s own land and used it to destroy Keeble’s business. Would Hickeringill still be liable? Why or why not?

9. Did the defendant violate any property right of the plaintiff? What right? You should be able to describe this right in one sentence. (Carefully review the paragraph at the bottom of p. 5.)

10. Suppose Hickeringill frightened the ducks out of concern for their welfare. Should that make a difference in the case’s outcome? Suppose Hickeringill enjoyed shooting “clay pigeons” to improve his marksmanship and the only suitable place on his property was right next to Keeble’s pond. Should Hickeringill still be liable for ruining Keeble’s business? Explain. 

First in Time, Trespassers and Ratione Soli:
1. What is ratione soli? How is the concept ratione soli relevant to disputes over wild animals?

2. Thought question: Does it make sense to say that the owner of forest land “possesses” 

a. the rabbits that live there? 

b. the birds that nest in the trees there? 

c. the birds that fly over from time to time but do not nest there? 

3. Can you think of a better reason than “prior possession by ratione soli” to say that landowners should have better rights to animals caught on their land than people who go on the land without permission?

4. In Pierson v. Post, at 67, that court distinguishes Keeble v. Hickeringill on the ground that Keeble has “possession of the ducks, ratione soli” Would court in Pierson v. Post be correct to conclude that Keeble won because he owned the ducks ratione soli?

Ghen v. Rich:

1. Write a brief statement of the facts of this case. No more than three fairly short sentences.

2. Who would have won this case using the rule and reasoning of Pierson v. Post? 

3. How did the court justify holding for the libellant (plaintiff)?

4. Is this a case in which the court simply followed custom, or is it a case in which a court took property belonging to one person and gave it to another? Is that okay?

More about Wild Animals (p. 77):

1. What is “natural liberty”? What is its legal significance?

2. Suppose a fisherman catches a large brown trout on a public lake and gets it in his boat.  A few minutes later, the fish flips itself out of the boat and back into the water. A while after that another fisherman catches a large brown trout and the first fisherman claims it’s his. Who owns the fish?


1. The first fisherman because he was first to catch it.


2. The second fisherman because the first one never owned the fish


3. The second fisherman because the first one ceased to own the fish.


4. The second fisherman because he’s the one that has it.

3. Why should a wild animal that escapes again become “fair game”? Give two reasons.

4. Should an escaped wild animal always become “fair game”?  


( How about in the parrot case summarized on p. 78? Explain your reasoning. 

( Is the sea lion case summarized on p. 78 different from the parrot case? How? 

5. What is “animus revertendi”? What is its legal significance? Give an example.

Government Regulation of Wild Animals, etc. (p. 78):

1. What does it mean to say that the “states own the wild animals within their boundaries”—i.e., what legal significance can such a statement have? 
2. Does such a statement provide a sensible interpretation of the various legal rules concerning ownership of wild animals—i.e., is it sensible to interpret such a statement literally?

Popov v. Hayashi (p. 79):

1. What was the item of property that the parties were contesting over in this case? Why was it so valuable? 

2. Who was first to come into contact with the ball (after it left the bat)?

3. Describe Mr. Popov’s “contact” with the ball. Was it “possession”?

4. How did Mr. Hayashi come into possession with the ball? 

5. What “level of control” did the evidence show that Mr. Popov managed to attain over the ball? (49)

6. What causes of action did Popov assert in suing Hayashi? (48)  (Look at your law dictionary or some other source so that you have a general idea what these named “causes of action” mean.)

7. What does the court say that “conversion” is? (48)

8. Does the tort of conversion require intention? Intention to do what?

9. What remedy is available to the injured party when a conversion occurs?

10. How is the tort of “trespass to chattels” different from conversion? (48)

11. Did the court think that Hayashi could be held liable for trespass to chattels based on Popov’s allegations? (48-49)

12. What does the court say is the “deciding question” in this case? (49) 

14. Why didn’t the ball continue to belong to Major League Baseball? (49)

15. Which definition of possess did the court adopt, and why? 

16. The court said Popov had acquired a “legally cognizable pre-possessory interest in the property.” What facts gave him that interest, and what legal benefit did such an “interest” confer? 

17 So, did the court award the ball to Popov? Explain.

MARSH v. COLBY

39 Mich. 626  (1878)

Trespass for fishing in plaintiff's lake. Defendant brings error.

Per curiam

The small lake or pond on which the alleged trespass was committed was almost entirely enclosed within the lines of plaintiff's farm. Whatever question might arise respecting the right to exclusive fisheries in larger bodies of water, the right of the land-owner to the exclusive control of small bodies thus situated would seem clear.

It has always been customary, however, to permit the public to take fish in all the small lakes and ponds of the State, and in the absence of any notification to the contrary, we think any one may understand that he is licensed to do so. No such notification appears in this case, and we therefore hold that the defendant was not a trespasser in passing upon plaintiff's land with the intent to take fish, having no knowledge that objection existed to his doing so.

Judgment reversed with costs of this court.

1. What was the question is this case? 

2. What was it about the water body in Marsh that the court seemed to find legally important?

3. According to the court, who (seemingly) had the clear right to “exclusive” control of such a water body? Why?

4. Did court conclude that the defendant was not trespassing? On what key fact does the court base this conclusion?

5. Note the sentence “any one may understand that he is licensed to do so”? What does the court mean by “license.” (If you don’t know the property-law meaning of license, look it up.) 

.

Reading # 2

Nature of Property: Rights against Others

Jacque v. Steenberg Homes, Inc. (p. 6):

1. Write a brief statement of the facts of this case. No more than three fairly short sentences. 

2.What legal wrong did Steenberg commit that made it liable for damages? Did Steenberg cause any actual economic damage to the Jacques?

3. Did Steenberg act unreasonably? Why didn’t they just deliver the mobile home to its destination on public roads?

4. Did Jacque act unreasonably in refusing to allow the brief and harmless use of his land? Wasn’t it needlessly wasteful to force Steenberg to take the roundabout route?

5.  What social policy justifies forcing people waste resources in this way?

6. Why was the defendant required to pay punitive damages in Jacque?

7. What’s remittitur? 

. 

8. What was the Barnard precedent mentioned in Jacque? Write the the rule of the Barnard  case. How was it relevant Why didn’t the court apply the Barnard precedent in the Jacque case? 

Canons of Property Talk, or Blackstone’s Anxiety (p. 19):

1. In many west European countries, there is no general right to exclude casual entries for certain traditional purposes, such as for hiking, gleaning, etc., into open or essentially natural lands. The right of a human being to walk the earth is considered a basic human right. In Biblical times landowners had an obligation to permit gleaners (the poor) to enter and take a share, following the main harvest. Today, this is sometimes expressed in law as part of the “social obligation of property”—which means that property is not just about “rights” but also involves obligations. Are these variations on property rights bad or good?

2. What is the foundation of property rights? Why, for example, should a person who’s just about to die be entitled to tell the whole rest of the world how it should divide up the things that he controlled while still alive? Are the reasons for property rights practical? Are they moral? Do they make sense even in the deathbed context?

.

Plotnick v. Meihaus (p. 29):
1. How is the property in this case legally different from that in Jacque v. Steenberg Homes?

2. What kind of legal action was this? Conversion? Trespass? What’s the difference?

Anderson v. Beech Aircraft (p. 87):

1. Write a brief statement of the facts of this case. No more than three fairly short sentences. 

2. What is an action to “quiet title”?? (If you don’t know, look it up.)

3 Who were the plaintiffs? What did that want to do on the Anderson land? 

4. Did the Anderson’s have a morally justifiable claim to the gas? Based on what? Does it make sense for the law to hobble a valuable and productive economic activity by declaring that surface owners “own” deep and essentially inaccessible subterranean geological formations? 

Finley v. Teeter Stone (Supplement or on TWEN):
1. In what way did the defendants cause injury to the plaintiffs?

2. What are the two distinct types of underground waters? (p. 2) What is the difference? Suppose nobody has done a geological/hydrological study of the area in question; how do you decide which is which?

3. There are “two basic lines of authority” or rules on the use of percolating waters? What are they?

4. What is the meaning of  “sic utere tuo ut alienum non laedas”? (p. 2).  Why doesn’t the law always insist that people be held to this principle?  Should a person’s property right ever include the legal right to harm other people??

5. What is “damnum absque injuria” (in long quotation on p. 2). Why does the law ever allow such a thing?

6. Would Teeter’s right have been different, depending on which rule the court applied? 

7. The court said (p. 3): “Under the American rule Teeter would have the right to use the percolating waters...for any purpose connected with the legitimate use of its land.” What specifically was Teeter “using” the waters for in this case?

8. Did the court erroneously apply the American rule—the rule is defined in terms of reasonable “use,” but was Teeter making any “use” of the water at all? 

9. Give three examples of “non-reasonable” uses that would not pass muster under the American Rule? (p. 4)

10. What is “lateral support”? What is “subjacent support”? (p.4)

11. Why did the court decide that Teeter’s operations didn’t deprive the Finley’s of any ‘lateral 

12. Why did the court decide that Teeter’s operations didn’t deprive the Finley’s of any ‘subjacent support’ to which they were entitled? (p. 4)

13. Do you think the court made the right decision here?? Was it faced with the choice of either closing down a valuable economic use of land (a quarry) or forcing a single private owner to accept some subsidence and sinkage, and it simply had to choose the more valuable use?? (Hint: the answer is “no.”)

14. What do you think of the basic method used by the courts to resolve the disputes in the Teeter and Anderson cases? Does it make sense to resolve a dispute in the 21st century by looking back at the way people did things 200-300 years ago, or to allocate rights to valuable minerals by looking at past dispute concerning wild animals? Or is it better to do what the court did in the Popov case and make up new rules as it goes, even when the already-existing rules were perfectly sufficient to resolve the dispute (albeit differently).

{end}

Reading # 1-2 Sp24
11
3/27/2024

