Reading #3

Property Rights Against the Regulatory State

1.  The so-called “takings clause” of the U.S. Constitution is quoted on p. 785.  (“nor shall private property be taken for public use, without just compensation”). What does it prohibit the government from doing?  

2. What kinds of governmental actions do you suppose the takings clause would apply to?? Give three examples.

Miller v. Schoene (Property WebPage):

1.  Why did the state official order the owners of the red cedars to cut down their trees?

2.  Did the government actually “take” the cedar trees from their owners?

3.  What were the two competing private interests that were being balanced against other in this case?

4.  Which of these two private interests did the government pick to receive legal protection?  Why did the government favor that interest and not the other one? 

5. Why should the owners of the cedar trees have to give up their trees “for free”? Shouldn’t the apple tree owners (or the public generally) be expected to pay at least for the damage inflicted by the loss of the cedars? But, on the other hand, why should the apple tree owners (or the public) have to pay the cedar tree owners to remove a public nuisance from their land? 

Suppose a person builds a meth lab on her land; should the government have to pay her to remove it? How about if she has a breeding swamp for malarial mosquitoes?

Pennsylvania Coal Co. v. Mahon (Property WebPage):

1.  What relief were the plaintiffs seeking in this case? 

2.  The plaintiffs were the owners of a house, which was threatened with subsidence. Where exactly did their ownership rights come from?  

3.  The Coal Co. claimed that it had a right to dig beneath and undermine the plaintiff’s house. Where did their right to do this come from?  

4.  Did the plaintiffs buy their property directly from the Coal Co., in 1878? 

If they were not the people who bought directly from the Coal Co., how do you suppose the plaintiffs could be bound to the agreements contained in the 1878 deed?

5.  On what grounds did the plaintiffs contend that the Coal Co. had no right to undermine their house?

6.  Does government have to pay compensation every time it does something that reduces private property values?  Why not?  

7. What is the “police power”?   If you don’t know, look it up.

8. What were the two competing private interests that were being balanced against one another in this case?  

9. Which of these two private interests did the government pick to receive legal protection?  Why? 

10. Why couldn’t the Pennsylvania statute be sustained as an exercise of the police power, on the ground that it protected the very public interest of preventing the undermining of public streets and cities?  

11. Did the Pennsylvania statute actually “take” the coal or any other property away from the Coal Co.?  Why did the court reason otherwise?  

12.  What is the “general rule” concerning the extent to which government regulations can reduce property values without paying compensation?  

Lucas v. South Carolina Coastal Council:
1.  What was the governmental action that Lucas was complaining about?  Why do you suppose the state government had taken this action?  

2.  How did the court characterize the issue that it was required to decide in this case? 

3.  Would Lucas have been the first to build in the critical beach area in question?

4.  According to the state supreme court, when (if ever) is compensation required for regulations that limit the use of property and thereby reduce its value?

5.  Would the state supreme court have required compensation for any of the following government actions that totally destroyed the value?

(1) confiscated a sack of heroin?

(2) tore down a facility designed for the production of crystal meth?

(3) permanently closed a pumping station that was poisoning nearby well water?

(4) bans building in a tidal wetland that is inhabited by an endangered species?

(5) bans destruction of sand dunes that protect inland owners from flooding?  

What is the difference, if any, between the first 3 items and the last 2?

6.  According to the US Supreme Court, what was the change in thinking that was “recognized” in the Mahon case?  

7.  What are the two “discrete categories of cases in which, over the years, the courts have found there to be compensable takings without a need for “ad hoc factual inquiries”? 

8.  Some commentators have said in the past that the true test of “regulatory takings” is a “harm/benefit test” that goes like this: No compensation is required for regulations to prevent a public harm, but compensation is required when regulations are designed to create a public good. What’s wrong with this test? 

9.  What rule did Court settle on for cases where a regulation takes all value? 

10.  What was the Court “guided by” in this choice? 

11.  What factors are to be taken into account in deciding (as a matter of nuisance law) whether a right to make a particular use inheres in the title itself?  

12.  Would the Court’s test require compensation in the cases listed in question 5 above?

13.  What did Justice Kennedy (concurring) regard as a crucial factor in deciding whether a regulatory deprivation of all value requires compensation?  

14.  In his dissent (not assigned) Justice Blackmun quotes the following from an earlier case:  “All property in this country is held under the implied obligation that the owner’s use of it shall not be injurious to the community.”   What does this mean?  Is this a good principle for the courts to follow?

15.  In a democracy, who should have the final say on what kinds of human behavior (including uses of private property) are and are not “harmful” to the public? The legislature? The owners of private property? The relative handful of people who happen own greatest part of our national territory?
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