Reading # 4

Finders’ Rights

Armory v. Delamirie:

1. What are the rights that a finder acquires by virtue of his finding?

2. What is trover?

3. What is conversion?

4. What is replevin?

5. What does it take to be considered a “finder”?? What about the boy who “spotted” the jewel first, in Note 1 following the case: Should be treated as a “finder"? Using the reasoning of Pierson v. Post, explain what his rights ought to be. 

6. What broader principle can you extract from Armory v. Delamirie? Why does the finder have priority? 

7. What does “jus tertii” mean? (See note 2 following case)? Why should Delamirie have to pay full damages to Armory when Armory wasn’t the true owner of the jewel?

Hannah v. Peel:

1. Who actually owned the brooch in question? (Does the case say?)

2. What were the facts (or acts) that Peel claimed gave him the better entitlement to the brooch?

3. What were the facts (or acts) that Hannah claimed gave him the better entitlement to the brooch?

4. Who was in possession of the historic boat in the Elwes case (discussed in Hannah v. Peel) at the time the boat was discovered?

5. Which of the parties to the Elwes case  had the earliest known possession of the boat?

6. According to the Elwes court, who had the better entitlement to the boat?

7. In Bridges v. Hawksworth (also discussed Hannah v. Peel), who had possession of the parcel of banknotes at the time the plaintiff discovered them and picked them up? (Hint: Translate this question to: "Who was 'excluding the public generally' from access to the banknotes at that time?")

8. Which of the parties to the Hawksworth case had the earliest known possession of the banknotes?

9. According to the Hawksworth court, who had the better entitlement to the banknotes?

10. In the South Staffordshire case (discussed in Hannah v. Peel), who had possession of the rings at the time they were discovered and picked up?

11. Back to Hannah v. Peel: Who did the court decide had the better entitlement to the brooch?

12. What fact (what act of the winner) was decisive in making him entitled to the brooch?

13. What is the answer to question 2 following the case? (You are consulted by the person who owned and lived in the house before Major Peel bought it). 

McAvoy v. Medina:

1. Who was in possession of the pocketbook at the time it was discovered (noticed) and the plaintiff picked it up?

2. On what basis did the court say that the pocketbook was not “lost”? 

3. What evidence was there that “the property was voluntarily placed upon a table … by a customer”?

4. Why did the court think the better rule would give priority to the shop owner? Do you agree?

5. Why make a distinction between lost and mislaid property?

6. Is this case distinguishable from Bridges v. Hawksworth, or is it simply inconsistent with it?

7. Construct an argument that McAvoy and Bridges v. Hawksworth are consistent and, based on that reasoning, state how the safe deposit cases (note 2) ought to be decided.

Benjamin v. Lindner Aviation:
1. Where was the money found in this case?

2. Who were the three competing claimants—what were the factual bases for their respective claims?

3. There was a “lost property” statute referred to in this case; why didn’t it apply?

4. What are the four categories of “found property”? Define the distinguishing features of each.

5. On the basis of what evidence did the court conclude that the money in the airplane was mislaid? 

6. Is there really evidence in this case to show each of the elements of “mislaid” property, as that term is defined by the court? 

7. What evidence did the court use to conclude that the money in this case was not abandoned? 

8. When mislaid property is found, who’s entitled to hold it, according to the court? Which person was that in this particular case? Why not the hanger owner?

9. Why wasn’t the bank the “true owner” of the money? When you buy an airplane, don’t you get title to the fuel in the tank?? To the oil in the lubrication reservoirs?? To maps in the map pouch?? To somebody’s wallet left in the map pouch?? When you buy a house, do you get title to the light bulbs in the sockets?? The spares in the closet?? The paintings hanging on the wall?? The paintings painted on the wall?? The wall-to-wall carpeting?? The throw rugs on the floor?? The brooches …??  What determines the answers to all these questions?? 

10. Is the result in this case a good one? Is it the one that is best calculated to restore the property to its true owner? What incentive do future finders like Benjamin have to come forward??

Treasure Trove:

1. What is treasure trove?
2. Who is generally entitled to treasure trove under modern American law?

Reading # 5

Bailments

1. Suppose someone asks to “borrow” your umbrella, and you “lend” it to her. Now suppose someone asks to “borrow” $5 until tomorrow and you take out a $5 bill and “lend” it to him. Are there any obvious legal differences between these two transactions?? What?? Consider:

a. What is the borrower obliged to “return” in the umbrella transaction??

b. What is the borrower obliged to “return” in the money-loan transaction??

c. Who owns the umbrella after the borrower has received it from you??

d. Who owns the $5 bill after the borrower has received it from you??

e. If the borrower fails to return the umbrella, as agreed, what legal wrong(s) has the borrower committed??

f. If the borrower fails to return the $5, as agreed, what legal wrong(s) has the borrower committed??

Peet v. Roth Hotel (Supp. p. 17):

1. Did the hotel assent to accept possession of the ring?

2. Did the hotel assent to accept possession of a ring known by it to be worth over $2000?

3. Which of these assents is required in order for there to be a bailment?

4. What minimum facts does a bailee have to know about a bailed object in order be liable for the loss of it?

5. Can a bailee by held liable for the loss of a bailed object even if the bailee was not at fault? What kind of fault must be shown in order to hold a bailee liable for the loss—strict liability, intentional wrongdoing, negligence or? (p. 18, right side)

6. What is the amount and kind of care required of a bailee? 

7. Is the value of the bailed object relevant to determining whether the bailee provided the amount and kind of care that was required? 

8. Thought question: Which value is logically relevant in determining whether the bailee met its duty of care--actual value, fair market value, the value to the bailor, the value actually believed by the bailee, apparent value, some other measure of value?

9. Is a "gratuitous bailee" held to the same standard of care as a bailee who receives compensation? (pp. 18-19)

10. Consider: Which value is relevant in determining the amount of damages once it has been determined that the bailee did not meet its duty of care? Suppose the bailee reasonably believed the ring was worth only $50 but did not even use the care that would a reasonable person would use to protect a $50 ring. If the ring were then stolen (due to bailee’s lack of care), and worth, $2100, what would the bailee’s liability be?? 

11. Who had the burden of proof?  Does the law presume that the bailee was negligent, or does the bailor have to prove that the bailee was negligent? (p. 19)

12. As long as the bailee gives as much care to the bailed property as it gives to its own similar property, is that a complete defense to liability to the bailor. In other words, does the law require a person to take better care of other people’s property than they might take of their own? (p. 19)

Samples v. Geary (Supp. p. 19):

1. What knowledge did the bailee have about the fur piece at the time of bailment?

2. Was this knowledge about the bailed object(s) approximately the same as the bailee had concerning the ring in Peet v. Roth Hotel, or was it significantly more (or less)?

3. Does the reasoning of Peet v. Roth Hotel logically require the conclusion that there was a bailment of the fur piece in this case?

4. If the bailee did not have possession of the fur piece while it was in the checkroom, who did? If you say "nobody" did, do you mean that it was not in the dominion and control of any person whatsoever?

5. Suppose the plaintiff and her friends never came back to claim their wraps and that, later, a burglar broke in and stole the fur piece. Would it be logical to say that the defendant did not have possession of the fur piece and, therefore, the burglar would have as much of an entitlement to the fur piece as the defendant??

6. Even if there had been a bailment of the fur piece to the defendant, would it follow that the defendant should be held liable for the loss of the fur piece when it was discovered to be missing from the coat?

Noworyta v. Klippert (Supp. p. 21): 
1. What facts does a bailor have to show in order to create a presumption of negligence on the part of the bailee?

2. Is this presumption of negligence rebuttable by the bailee?

3. What does the bailee have to show in order to rebut the presumption of negligence?

4. Did the evidence presented by the bailee in this case, showing that the bailed cabinets had been destroyed by fire, really rebut the presumption of negligence? How?

5. Is the rule as described in Noworyta the same as the counterpart rule in Peet v. Roth Hotel? 

Pavesi v. Carollo (Supp. p. 21):
1. Did the evidence presented by the bailee in this case, showing that the bailed automobile was stolen, really rebut the presumption of negligence? How?

The Winkfield (TWEN):

1. What was the postmaster general’s relation to the mail in the hold of the Mexican at the time the Winkfield collided into and sank the Mexican?

2. Why did the lower court disallow the claim numbered “3” filed by the postmaster general?

3. When a mere bailee sues a wrongdoer for negligently injuring the bailed goods, can the wrongdoer defend by pointing out that the mere bailee does not have an ownership interest in the goods?

4. The court says “possession is good against a wrongdoer and . . . the latter cannot set up the jus tertii unless he claims under it.” The words “jus tertii” literally mean “right of a third party”—that is, a wrongdoer cannot defend by asserting that some “third party” has ownership rights in the goods at issue. Who were the “third parties” whose rights the wrongdoer was attempting to assert in this case?

5. The court also states that the wrongdoer who is not defending under the title of the bailor “is quite unconcerned with what the rights are between the bailor and the bailee.” But is that true? What if the wrongdoer pays damages to the bailee and then later gets sued by the bailor?

6. When a possessor is asserting a claim against a wrongdoer in court and there is some question as to who the true owner is, what is the “presumption of law” that applies?

7. What does it mean, in the quotation from Lord Campbell: “a person possessed of goods as his property has a good title against every stranger...”?

8. The court says: “The wrongdoer, having once paid full damages to the bailee, has an answer to any action by the bailor.” Does this mean that the bailor might find himself with no right to bring an action against anybody—totally cut off from any recovery whatsoever for the injuries to his goods?

9. What does the court mean: “What he has received above his own interest he has received to the use of his bailor”? 
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