Reading # 9

Gifts of Personal Property

{Introduction} 

You should have an answer to these questions in class:

1. What does the law mean by a “gift”? The casebook authors talk about “transfer”?? What is the difference between saying there’s a “transfer” of property to another person and there’s a gift?? 

2. What is “intention” is required in order to make an effective gift? 

3. Why are oral gifts of land invalid? 

4. For gifts of things other than land, what formality or special modes does the law prescribe for expressing the donor’s intention to make a gift?

5. What “something more is always needed to give effect to the intent to make a gift”? (See “A. Oral Gifts” on 478).
6. Laura was standing in her living room with her daughter. Pointing to a painting on the wall, Laura said: “When I move to my new apartment, there won’t be room for this. I’m giving it to you when I move.” Two weeks later, Laura moved to the new apartment but nothing more has been said about the painting. Does the painting belong to Laura’s daughter? Why not?

7. Jeremy handed a valuable ring to his granddaughter and said: “This ring used to belong to your grandmother. When I die, it will be yours.” Has Jeremy made a valid gift of the ring? Why not? Will the granddaughter become the owner of the ring at Jeremy’s death? Explain. 

8. Melissa handed a ring to her daughter, Kaley, and said: “I used to wear this ring, but I don’t need it anymore. The ring is yours.” Kaley tried on the ring and it was too big. Melissa said: “I’m going by the jewelers tomorrow, and I can drop off the ring to have it re-sized.”  Kaley handed the ring to her mother. Has Melissa made a valid gift of the ring? Who now owns it? Explain. 

 Irons v. Smallpiece:

1. What was the crucial missing fact that prevented the court from upholding the attempted gift of the colts?

2. Does a gift always require a “delivery” to the donee of the thing that’s being given?

3. What can serve in lieu of making an actual delivery of the thing given to the donee?

4. Important: What does the court say is required for an “actual delivery”? 

5. How exactly would you make an actual delivery of a ball-point pen?

6. How could you make an actual delivery of a horse?

7. How did Sir G. Clifton express his donative intent in Bunn v. Markham (discussed in Irons v. Smallpiece)?

8. What did Sir G. Clifton do in order to make delivery?

9. Does the court explain why delivery by Sir G. Clifton to his natural son was not sufficient to make a valid gift? 

10. How would the arrangement about supplying hay possibly be relevant to the question of delivery?

Function of the Delivery Requirement:

1. The delivery requirement seems to have originated for historical reasons that no longer apply today. Why do courts retain it, i.e., what modern functions does it allegedly serve? 

2. Certain law-review authors are skeptical about rigorous adherence to the delivery requirement. If other factors are present that adequately serve the functions of delivery, they assert, then the “court should uphold the gift even in the absence of delivery.” Be aware, however, that the courts do not follow this suggestion—at least they don’t admit it.  

Problem and Notes (p. 480-81):

1. Did the court Robinson v. Hoalton (Note 1) uphold the gift even without any “delivery”?

2. Did the court in Newman v. Bost (Note 1) uphold the gift even without any “delivery”?
3. Did the court in the Hillebrand case (Note 2) uphold the gift even without any “delivery”?
4. Can the Lichtenstein case (Note 3) be reconciled with the Hillebrand case?? Didn’t the court seem to miss a “better” (more coherent) rationale for refusing to recognize these gifts?? Hint: Did the donor really seem to intend to transfer actual possession (“dominion and control) to the donees?

5. In Sleigh v. Sleigh (Note 4) did Andrew intend to transfer title to the checks to Sean? Did he intend to transfer title to the funds in the checking account to Sean (up to the amount of the checks)?  Apparently, he did. Therefore, this case in not primarily about whether there was “donative” intent, is it?  Isn’t the crucial question, rather, whether Sean can be held to a contractual obligation, to pay money, something which depends he ultimately on the manifested intentions of Sean, not Andrew??

6. Ellen lent a sweater to her friend, Carla so Carla could wear it over the weekend. Later, Ellen told Carla by telephone that she could just keep it. According to Matter of Mills (discussed note 5) has there been a valid gift of the sweater? How was the delivery requirement met?

Skip note 6. 

Acceptance (481):

1. This note describes the third requirement for a valid gift (in addition to donative intention and delivery), and it explains that ordinarily acceptance is presumed—meaning no proof of acceptance is ordinarily needed for the gift to be upheld. What if, however, the donee does not even know about the gift—is acceptance presumed even under that circumstance? 

Revocability:

1. Are gifts normally revocable by the donor? Suppose, for example, Sherry gives a set of gold clubs to her friend, Norma, who has just taken up the game. After a few weeks, Norma decides she doesn’t really like golf, and she puts the clubs up for sale on E-Bay. Does Sherry have a right to get the clubs back?
2. What kinds of gifts are routinely revocable?

3. Can any donor make a gift causa mortis at any time, or must certain circumstances exist?

Newell v. National Bank:

1. What is the most major difference in legal effect between an inter vivos gift and a gift causa mortis?

2. What is the point of having a special category of gifts like gifts causa mortis?? What are they for??

3. What happens to a gift causa mortis if the donor recovers to health after making the gift? What does the donor have to do to revoke the gift after recovering to health? 

4. Can a person who is in apprehension of impending death make an inter vivos gift, or are such “deathbed” gifts always gifts causa mortis? 

5. Important: What fact was determinative in deciding which kind of gift was made by the donor in this case? 

6. What evidence did the court rely on to prove the "determinative" fact referred to in the previous question?

7. Suppose a donor makes a deathbed gift, but his or her intention as to the kind of gift is unclear. How do we decide which kind of gift was made?

8. What happened after the deathbed gift of the diamond ring in Newell that raised a serious question as to whether the donee (as opposed to the donor's executor) should be entitled to the ring? 

9. Why didn’t the words and acts of the donor in the plaintiff's office, before a witness, result in a valid gift of the ring? 

10. Note 3 following Newell discusses gifts in contemplation of marriage. It says that they, too, should be revocable if the contemplated marriage does not occur. Suppose that Terry gives an engagement ring to Sally, and Sally gives Terry money to hire a band for the reception. If the marriage does not occur as expected, is there any rule in the law of gifts that creates a problem with allowing the disappointed fiancé(e)s to revoke gifts made in contemplation of marriage? 

11. In Newell, the donor became the bailee of the donee. That fact had no impact at all on the effectiveness of the delivery. Once a delivery is complete, the gift is not “undone” by a mere “redelivery” back to the donor. 

Suppose, however, that O, on her deathbed, gives a ring to A, saying (in front of numerous witnesses)” “I want you to have this.” However, at O’s death, the ring is found among her possessions. How do you suppose a court should rule in a dispute between A and O’s estate?

12. Suppose that O is about to go to the hospital to have a serious operation. Just before leaving home, O hands some of his war medals to A, saying: “If I don’t come out of this operation alive, I want you to have these.” A few minutes later, O is involved in an automobile accident on the way to the hospital and is killed instantly. Is the gift to A revoked?

Notes and Questions (490-91):

Skip note 1. 
1. Do courts recognize the delivery of a check as effective to make a completed gift of the money in the bank account? (Note 2 on 490). What happens if the donor dies before the check is cashed? 

2. What is the conceptual problem with regarding the delivery of a check as a completed gift of the money?

3. What is “constructive delivery”? What is required in order for a constructive delivery to be valid? (Note 3 on 491).  Suppose O handed a key to a safe deposit box to A and said: “There are 100 shares of Google stock in this box, and I’m giving them to you, now.” A did not open the box until after the death of O. Is the gift of the stock valid?? Consider:

a. Who had, in fact, dominion and control of the contents of the safe deposit box after O handed the keys to A?

b. Would a court have as good a reason to find a valid gift if the donor retained possession of one of the duplicate keys to the box?

c.  Suppose the donor had kept possession of a duplicate key but the donee had gone to the box after the donor's death and taken possession of the bonds? Would that taking of possession effectuate delivery?

3. Isn’t there something fishy about the results in Waite v. Grubbe and Teague v. Abbott?? (discussed note 3) How does telling somebody how to get at the subject matter of the gift constitute a parting by the donor of dominion and control??

Gruen v. Gruen:
1. What kind of gift did the court find was intended here—causa mortis, inter vivos or testamentary?

2. What was the specific property interest in the painting that the donor gave to the donee?

3. Did the actions of the donor at the time of the gift actually place the painting outside of his dominion and control for the benefit of the donee? Did the donor's actions place the painting outside of his legal control?

4. Why isn't this gift really a testamentary gift—the painting didn't move; the donor continued to enjoy it after the gift just as he did before; and it was not to go the donee until the donor's death. The court said that this gift had “entirely different characteristics from a testamentary gift.” What difference?

5. If you're not sure about the answer to the preceding question, consider this: Suppose the painting had a fair market value of $250,000 at the date of gift. How much could the donor legitimately sell the painting for immediately before he gave the future interest in it to his son? How much immediately after he gave the future interest? 
a. Zero? 
b. $250,000? 
c. Something between the two?
6. How, then, did the donor in Gruen meet the delivery requirement?

{end}
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