Note: Reading # 10 will take much less than an entire class to cover, and when we finish it we will move right on into Reading # 11, which will probably take more than one class. Please prepare for class accordingly.

Reading # 10

Introduction to Real Property Law

The primary assignment for this Reading consists of Lessons 1 to 8 of the online tutorial The Estate System, available through humbach.net or, if that does not work:

 http://webpage.pace.edu/jhumbach/ (copy into your browser).
Be sure you have completed these online Lessons before class.

First, though, do the short assigned reading in the casebook, and have answers to the following questions:

1. What is a “fee simple estate”? 

(Note: in property law, an “estate” in land means, simply, any kind of ownership that gives the person who has it a right to possess the land, either now (“immediately”) or sometime in the future.) 
2. Does every piece of land have an owner with a fee simple estate?

3. What are the 3 other estates that are discussed in the casebook reading?

4. Greg has an apartment in Manhattan under a 3-year lease. Is Greg an “owner” of the apartment? What is the correct name for the kind of ownership that Greg has?



a. fee simple.

`

b. term of years.



c. none of the above. Greg does not have ownership of the apartment.

5. What causes the creation of a “future interest”? Name 3 kinds of future interests.

6. What are “words of purchase”?

7. What are “words of limitation”?

8. Which are the words of limitation (if any) in the following conveyance: “I hereby convey Greenacre to Helen and her heirs.” What ownership is received by Helen’s heirs under this conveyance?

9. What is the name of the ownership (“estate”) that Helen receives under the conveyance in he preceding question?

10. Identify the words of purchase and the words of limitation in the conveyances in the Problems (p. 280)

Reading # 11

The Fee Simple Estates; defeasibility
{Introductory paragraphs} (283-85):

1. What is a "fee simple determinable"? 

2. What is a “possibility of reverter”? 

3. What is a "fee simple subject to a condition subsequent"? 

4 What is a "right of entry”? 

5 What is a "fee simple on executory limitation"?  

6 What is the “difference between a fee simple determinable and a fee simple on condition subsequent”? 

7. Based on your previous answer, what is the difference between a possibility of reverter and a right of entry? 

Station Associates v. Dare County:

1. Look at the deed quoted on p. 286. Who is the grantor under this deed?

2. Who is the grantee under this deed?

3. What are the words of conveyance--specifically, the words that say what the grantor does by this deed?

4. What is the legal description of the land being conveyed by this deed?

5. What do the “right of egress and ingress” and the “right to erect structures” give the grantee the right to do? Where? Any limitations on the egress, ingress and structures?

6. What is the “habendum” clause of a deed? (Look it up.) What does the habendum clause of this deed say about the purpose of the conveyance?

7. Who were the plaintiffs here and what was their relationship to the grantor under the deed? What were they claiming, in essence?

8. Do courts favor conditions subsequent that can terminate ownership by causing land to revert? What effect does this attitude of the courts have on the interpretations of deeds in unclear cases?? 

9. Is it necessary or important to have express language of reversion or termination, or will this be implied?

10. Suppose a deed clearly states the purpose for which the conveyance is made. Would that statement generally be interpreted as a binding commitment, showing an intention to create a defeasible estate that lasts only as long as the land is used for the stated purpose?

11. Was there any language of reverter or other words of termination in this deed?

12. The deed in this case contained several “whereas” clauses (called “recitations”).. What function do they serve? All in all, wouldn’t the grantee (United States) have been better off leaving the “whereas” clauses out?? 

13. Notice how the plaintiffs tried to make hay out of the “use and occupy” wording of the second “whereas.” What can be said in favor of their argument? (Notice that their arguments prevailed in a previous iteration of this controversy in the Federal court).

14. Why did the court hold that this deed failed to create a fee simple determinable—because the deed omitted the special technical words required to create such an estate?

Red Hill Outing Club v. Hammond:

1. How much money did the grantor receive for the land that it conveyed to the club? Does this tell you anything about the probable objectives and expectation that everybody had in mind concerning the conveyance (and, therefore, about how the court should interpret the deed)??

2. What did the grantors most likely have in mind by the words “provide such skiing facilities”??  Merely open to public?? Open with an operating ski tow?? Ski lessons?? 

3. Whose job is it to construe the language of deeds?

4. According to the court, should conditions subsequent in deeds be construed liberally, so as to best achieve their most likely purpose, or should they be strictly construed?

5. The court mentions a more liberal “general” rule of construction that is applicable to interpreting “restrictive covenants” in deeds. What is this “general” rule? 

6. What is the function of “restrictive covenants” in deeds?? 

7. Why did the court say it was inappropriate to apply the “general” rule for interpreting restrictive covenants when interpreting conditions subsequent?

8. The court says that the grantor of a fee simple on condition subsequent “shall have his exact legal right, and no more.” Why should a court ever give anybody more than his or her “exact legal right”?? (When a court gives people more than their “exact legal right,” then isn’t somebody else who’s probably getting less than their “exact legal right.” Is this OK? Is it “just”?)

9. What don’t courts like about forfeiture as a remedy? The court gives two reasons why it is viewed with disfavor; what are they? 

10. Do these arguments against the forfeiture remedy properly apply when the land was practically donated to the grantee?? What moral right did the club have to this land if it did not intend to use it as a ski area?? 

11. Apparently the Club ceased to provide public use of the land as a ski area at all for several years after this litigation commenced. Why didn’t that qualify as breach of the condition subsequent? 

Restraints on Alienation and Unenforceable Conditions (293):

1. What are restraints on alienation. Are they favored or disfavored? Why?

2. Partial restraints on alienation can be valid if they are is “reasonably limited” in two respects. What are they?

3. Why do courts seldom strike down restrictions on use as “restraints on alienation” but very often strike down restrictions on personal-behavior imposed by testators?? What is wrong, for example, with the condition the minor sons “so long as their mother did not live with them”? 

Why shouldn’t people be able to offer others valuable incentives to live their private lives in particular ways?? If the court thinks there’s a moral problem with encouraging certain behavior (e.g., encouraging sons to evict their own mother), why not just invalidate the conditional gift entirely (i.e., hold that the sons don’t get the property period, whether or not they evict their mother)?? Wouldn’t that work just as well to take away the sons’ incentive to do the “immoral” act?? Why should the sons get the “reward” for acting in a particular way even if they don’t act that way? Do they somehow “deserve” the property more than the person who’d get it if they don’t get it??

4. In the Falls City case (discussed in Problem on p. 294), didn’t the court go astray?? Indeed, was it ethical for the railroad even to try to say it was entitled to a clear title to the headquarters site when it had deliberately refused to do what it was supposed to do in order to “earn” it??  (How do you suppose the railroad would have responded if one of its employees sued to recover paychecks for workweeks following the time that he quit his job.) Was it ethical for the railroad’s lawyers even to press the Falls City case??

City of Palm Springs v. Living Desert Reserve:

1. What limitation did the condition subsequent in this case place on the uses of the land that the Foundation (Bank of America, trustee) conveyed to the city? 

2. What did the city decide to do that prompted the controversy with the Living Desert? 

3. How did the city go about trying to relieve itself of the obligation to comply with the conditions contained in the deed? 

4. The court states that one of the fundamental issues in this case is whether the deed to the city conveyed the land “in trust” or in fee simple subject to a condition subsequent. What’s the difference?? 

a. In which case (trust or condition subsequent) does the person who receives the land have enforceable duties? How are “enforceable duties” enforced? 

b. What can happen, then, if the holder subject to a condition subsequent breaches the condition? 

5. In an unclear case, which construction do courts prefer—treating a conveyance as a “gift in trust” or as a conditional gift? Why? 

6. What did the court decide was the correct interpretation of the deed in this case, as a conveyance in trust or as a fee simple subject to a condition subsequent? 

7. Remember we learned earlier in the semester that, when a government takes interests in land by eminent domain, it must pay “just compensation” to the owner(s). But who is “the owner” of a fee simple on condition subsequent? Aren’t there two owners?? Who are the two owners of land held in fee simple on condition subsequent? 

8. What is, according to the court, the “general rule” as to the amount of compensation due to the owner of the power or termination (a.k.a. right of entry)? 

9. What is the probable “fair market value” of a right of entry when there is no real prospect that the condition subsequent is likely to be breached in the foreseeable future??

10. What is the probable “fair market value” of a right of entry when a breach of the condition subsequent has already occurred or is very imminent??

11. According this case, what was the Living Desert entitled to receive as the value of its power of termination (a.k.a. right of entry)? 

12. Suppose a piece of land is worth $10,000,000 as a site for condos but only $1,000,000 as a nature preserve. If the ownership of the land is subject to a “condition subsequent” limiting its use to a nature preserve (and limiting its sale value to $1,000,000), where is the other $9,000,000 of value? Vanished into thin air? But wait, isn’t the “right of entry” actually worth as much as $9,000,000—in the sense that the owner of the fee simple (if “rational”) might be willing to pay as much as $9,000,000 buy a release of the land from the use restriction??

If you’re interested in land protection, this question is not entirely academic. Remember that a conservation organization can “save” a lot of land elsewhere with $9,000,000, and its leadership might be sorely tempted to give up on the present nature preserve to do favored projects elsewhere. It’s happened more than you might think—especially in the case of “legacy” gifts to land-trust organizations that may lack any particular commitment to the property in question.

If you have a client who wants to make a “legacy” gift of natural lands in order to preserve them, how might you assure that the land trust will not later move to defeat your client’s purpose by cashing in on the protected parcel?

{end}
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