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Rights (legal rights)

Property

Possession

Ferae naturae

Occupancy

Ratione Soli

Animus revertendi

Damnum sine injuria 

License (licensee)

Permission

Acquiescence

Fundamental Legal Conceptions


(after Wesley Newcomb Hohfeld)

Rights     
    <===>
  Duties

Rights     
    <===>
  Duties

Freedoms     <===>
  “no-rights”

Powers  
    <===>
  Susceptibilities

Immunities  <===>
  Disabilities 

What is the foundation of property rights?

Several Theories:

( Labor Theory -- John Locke

( Positivist Theory -- Jeremy Bentham

( Economic/utilitarian -- Garrett Hardin

( Liberal Theory -- Friedrich Hayek 

(bulwark against state, etc.)

( Biological/Sociological -- various

         (law enforces as “rights” the norms that people observe w/o prompting)

Keeble v. Hickeringill:

Keeble made a living from a decoy pond on land that he possessed. Hickeringill, with design to damnify Keeble , shot off a gun near the pond to scare away the ducks. 

Emotional support dog didn't have priority over tenant with allergies, state supreme court says

BY DEBRA CASSENS WEISS
JULY 2, 2020, 11:03 AM CDT

The Iowa Supreme Court ruled Tuesday that a no-pets building in Iowa City, Iowa, should not have allowed a new tenant to have an emotional support dog after an objection by another tenant with severe allergies.

The court ruled 4-3 for tenant Karen Cohen in her lawsuit for breach of her lease’s no-pets provision and interference with the “quiet enjoyment” of her property.

The landlord’s accommodation for the dog wasn’t reasonable because the tenant with allergies to pet dander had “priority in time,” and her severe allergies had been medically documented, the court said in its June 30 opinion.

“Our balancing in this case is not a one-size-fits-all test that will create the same result under different circumstances, such as when the animal at issue is a service animal for a visually disabled person,” the court said.

The tenant who sought the emotional support dog, David Clark, had requested the accommodation one month after his lease began.

An employee with the Iowa Civil Rights Commission had advised the landlord during a phone call to try to accommodate both tenants. The landlord assigned separate stairwells to each tenant and installed an air purifier for Cohen’s apartment.

Cohen testified that the accommodations didn’t work. Her nose was constantly stuffy, her sinuses were swollen and she was constantly coughing. At one point, her throat felt as if it was beginning to swell.

The Iowa Supreme Court said its decision aligns with those of other circuits, including:

• A 2019 decision by the 6th U.S. Circuit Court of Appeals at Cincinnati rejecting a tenant’s request to ban smoking in her condo complex because of her asthma. The court said a smoking ban would fundamentally alter the complex’s smoking policy and would intrude on the rights of third parties.

• A 2018 decision by the U.S. District Court for the Eastern District of Virginia that found that an employer did not engage in disability discrimination by banning a worker’s emotional support dog partly due to co-workers’ dog allergies.

• A 2013 decision by the 4th Circuit at Richmond, Virginia, holding that potential injury to third parties is a relevant factor in determining whether a rejected accommodation request violated fair housing law.

Radio Iowa and the Gazette had coverage of the decision, Cohen v. Clark.

Hat tip to CertaPet, which noted the decision in a press release.

https://www.abajournal.com/news/article/emotional-support-dog-didnt-have-priority-over-tenant-with-allergies-court-says

Ratione Soli:
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Who should win, the landowner or the trespasser?
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Special Post Correspondent

10S ANGELES — Hippo-
immunity was in force to-
day to protect Bubbles, the
heavywelght walkabout,
whosc adventures are worry-
Ing and amusing the world,

The two-ton lady hippopot-
amus has five law enforco-
ment agencies on the run.
For 11 days the surprisingly
aglle escapee from a safarl
park 80 miles south of here
has clnded her hunters,

Bubbles' trick is to jump
In a jake and stay there,

‘The wandering hippo has
been going from lake to lake,
crossing busy. highways, lg-
noring traific and constantly
outflanking the California
Highway Patrol, scores of
sheriff’s deputies, county
rangers and squads from
two police divisions.

Every time police helicop-
ters spot Bubbles she has
had the uncanny knack of
W O R e

hippo still at large

finding a lake and quietly
submerging. 4

But now authoritles think
they have narrowed thelr
gearch {0 a single 11-acre
ke,

Statements from the Lion
County Safari Park in Cal.
ifornla’s Orange Caunty that
the wayward hippo may be
shot for “endangering human
life" has prompted protests
from wildlife organizations
around the world.

A hastily formed citizens
group called “Love Animals
— Don't Hate them" was so
concerned that It took the
Issue of Bubbles™ future to
court, On Tuesday, Judze
Robert Green ruled that
Bubbles can be (rapped or
persuaded to retumn to the
safarl park but cannot be
shot, even with tranqullizer
darts,

This delighted the Bubbles »

Fan Club, which was erected
signs around the highway

reading: “Caution - Hipps
Crossing.”

Protesters, fearful
Bubbles may be shiot despi
Green’s ruling, have been
carrying placards about the
situation, but safarl park
spokeswoman  Jo  Schetter
sald there is noth'ng to fear:
“We are in full agreement
with the court crder, The
last thinz we would do Is
shoot Bubbles — she's a
goldmine fo us,

“We would only shoot to
Ml i she became violent
and attacked people. But it’s
in our Interest to.get her
Dback sately,

“Our major problem is il
the sightseers who are ar-
rving. They pose a_danger
because if they get Bubblies
excited she may do some-
thing ~ dangerous which
would force us to shoot.”

The safar park attraction
she was born there seven
ears ago — escaped by
simply walking over a corral
fence”and crashing through

FeanE 190

the compound’s heavy gate,
IL wasn't her first escapo.
She  and her  800-pound
daughter, Tiny Bubbles, ran
Off twice before,

is time Bubbles is on
v,

Like most
tends to stay
most of the day — with just
the nostrils protruding’ —~
surfacing at night for a din-
ner of grass and other groon:
exy.

The searchers, wntil the
court order, had been qujetly
surrounding many of the
stores of Iakes in the area
she picked. They patiently
waited for might " and a
chance to hit her with tran.
auilizer darts only to by
frustrated by heavy fog.

Folice officers—some arm- .
ed with high-powered rifles
—were keeping watch on the
lake where Bubbles is e
lieved hiding. But hippo im-
munity will be strctly en-
forced until the court order
Tuns out on March 10,

hippos,  she
under water






Ghen v. Rich

Some whalers harpooned and killed a whale, which immediately sank. Ellis found the whale washed up on a beach and, instead of sending word to the whalers (as per local usage), sold the whale to Resp., who profited from the oil and blubber.
Jacque v. Steenberg Homes 

Steenberg dragged/towed a mobile home across the Jacques’ rural property after the Jacques had clearly forbidden it. Because of deep snow, Steenberg’s acts were necessary to avoid economic waste and the Jacques suffered no economic harm to his land. 
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Jacque v. Steenberg Homes

Barnard Rule: No punitive damages without actual harm

Rational: Without actual harm, O’s interest is only nominal

Reasons for not following Barnard rule:

● Even w/o econ harm, Jacque, suffered actual harm


● Not to the land


● To the right to exclude
● “Right” to exclude means law will enforce

● Society has an interest—confident law will protect    ( otherwise, people resort to self-help

● People expect appropriate punishment

● Repeated trespasses might ripen into ownership

● Barnard send wrong message

● Restatement of Tort; Prosser
Marsh v. Colby
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                           Easement

Kinds of Land Ownership Interests:

( Estates


( Fee simple


( Life Estate


( Leases (Leasehold estates)


( Other..

( Incorporeal Interests


( Easements


( Licenses


( Other..


Deed

Know all Men by these presents:


THAT I, NANCY DARREN GASTELL, of the Town of Craftsolms, County of Fairfield and State of Connecticut, for a consideration of One Dollar and other valuable considerations received to my full satisfaction of THOMAS G. ASTOR, also of the said Town of Craftsolms, do by these presents grant unto the said THOMAS G. ASTOR and his heirs and assigns forever, an easement over the southerly eight (8) feet of my property situated in the Town of Craftsolms described in the deed recorded in Volume 283, Page 421, of the Craftsolms Land Records and extending from Hilton Lane in a westerly direction to the Long Island Sound.


This easement is to be used by the Grantee, his heirs and assigns for the purpose of access to the Long Island Sound and as an appurtenance to the premises described in the deed recorded at Volume 140, Page 389, of the Craftsolms Land Records; provided, however, that none of the trees, flora or fauna on said eight (8) foot strip are to be removed, molested or destroyed in any manner. 


To have and to hold the above granted and bargained premises, with the privileges and appurtenances thereof, unto the said grantee and his heirs and assigns forever, to his own and proper use and behoof.


IN WITNESS WHEREOF, Grantor has hereunto set her hand and seal this ____ day of August, 1996.

Signed, Sealed and Delivered


in the presence of 

________________________________









____________________________








          Nancy Darren Gastell

________________________________

STATE
 OF CONNECTICUT  )

                       (  
ss.

COUNTY OF FAIRFIELD    )


On this ___ day of August, 1996, personally before me came Nancy Darren Gastell, Grantor, signer and sealer of the foregoing instrument, and acknowledged the same to be the free act of deed of Grantor, before me,

________________________________

         Notary Public

Anderson v. Beech Aircraft:

Beech purchased gas and pumped it into a depleted underground gas cavity for storage. The cavity extended under Anderson’s  land. Anderson pumped out some of the gas and sold it.
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Finley v. Teeter Stone, Inc.
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Finley v. Teeter Stone, Inc.

( “English” rule

● American rule


( Water in streams with definite course


● Percolating waters


● “reasonable use”


● some per se non-reasonable uses:

 

   ● commercial sale for use off land



   ● unreasonable waste



   ● malicious or negligent use

(All rights --  and all property


come ultimately from the state

(To say a thing “belongs” to somebody means only

  a.  government will limit others’ freedom 


           if they want to interfere (legal meaning)

  b.  persons are expected not to interfere with

    things that another already has (social meaning)

( Property law protects 

the relatively weak most of all

    (the rich and powerful can protect themselves)

( Property Law = 

  government program to limit personal liberty 

..by limiting where you can go, etc. (??)
“Why Property”?

Several Theories:

( Labor Theory -- John Locke

( Positivist Theory -- Jeremy Bentham

( Economic/utilitarian -- Garrett Hardin

( Liberal Theory -- Friedrich Hayek 

(bulwark against state, etc.)

( Biological/Sociological -- various

         (law enforces as “rights” the norms that people observe w/o prompting)
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